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THE THIRTY-FIRST YEAR OF THE WORLD COURT* 


By MAN.LEy O. Hupson 


The International Court of Justice had a relatively busy year in 1952. 
The judges were in continuous session at The Hague from May 5 to August 
27, 1952; judgments were given in the Ambatielos Case between Greece and 
the United Kingdom (on a preliminary objection), in the Anglo-Iranian Oil 
Company Case between the United Kingdom and Iran (on a preliminary 
objection), and in the Case Concerning Rights of Nationals of the United 
States of America in Morocco between France and the United States. At 
the end of the year three cases were pending: the Ambatielos Case, the 
Minquiers and Ecrehos Case between the United Kingdom and France, and 
the Nottebohm Case between Liechtenstein and Guatemala. 


Tue AMBATIELOS CASE 


The proceedings in this case were instituted by Greece against the United 
Kingdom by an application transmitted to the Registry of the Court on 
April 9, 1951. It was alleged by the applicant that in 1919 a Greek ship- 
owner, Mr. Ambatielos, had concluded a contract with the Government of 
the United Kingdom for the purchase of nine steamships then under con- 
struction at Hong Kong and Shanghai; that the ships were not delivered on 
the agreed dates, to the injury of Ambatielos; that plans for an arbitration 
of the ensuing dispute were repudiated by the United Kingdom Govern- 
ment; and that further injury was suffered by Ambatielos in consequence 
of adverse decisions in British courts. The Hellenic Government took up 
its national’s case in 1925, but its proposal of arbitration was not accepted. 
The Court was asked to say that the arbitral procedure provided for in a 
Protocol to a British-Greek Treaty of Commerce and Navigation of 1886 
should be applied to this dispute, and to fix the period within which the 
arbitral commission should be constituted. These submissions were later 
enlarged in the memorial presented by the Greek Government, to include 
a request that the Court declare that it might be seised of the merits of 


* This is the thirty-first in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 

1 The application mentions the appointment of an arbitrator ‘‘in the person of Mr. Rae- 
burn.’’ An appeal from a judgment on an award made by W. N. Raeburn, K. C., as an 
arbitrator, is reported in Ambaticlos v. Anton Jurgens Margarine Works, [1922] 2 K. B. 
185, [1923] A. C. 175, and a case involving pilotage dues is reported as The Ambatielos, 
[1923] Probate 68; but neither of these cases would seem to be that described in the 
application. 
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the dispute without any previous arbitration. In its counter-memorial, the 
Government of the United Kingdom presented a preliminary objection to 
the Court’s jurisdiction. 

As the President of the Court was a national of one of the parties, the 
Presidency for this case was assumed by the Vice President. Professor 
Jean Spiropoulos was designated as Judge ad hoc by the Greek Govern- 
ment. At public hearings held on May 15-17, 1952, Sir Erie Beckett 
appeared for the Government of the United Kingdom, and M. Lély, Sir 
Hartley Shaweross and Maitre Henri Rolin appeared for the Greek Govern- 
ment. The Court’s judgment was given on July 1, 1952. 

The Greek submissions were substantially enlarged in the course of the 
oral proceedings, the dispute being said to relate to breach of the contract 
of sale, unjust enrichment, non-production in the British courts of certain 
documents of which M. Ambatielos was unaware, and improper administra- 
tion of justice (denial of justice stricto sensu). The Greek case was built 
up on certain articles in the Treaty of Commerce and Navigation of Novem- 
ber 10, 1886; * on a Protocol of the same date providing for the arbitration 
of disputes relating to the interpretation or execution of the treaty;* on a 
Treaty of Commerce and Navigation of July 16, 1926; ° and on a declaration 
of the same date.* The declaration provided that the 1926 treaty did not 
prejudice claims of private persons based on the 1886 treaty, and that dis- 
putes between the two governments as to the validity of such claims should 
be referred to arbitration in accordance with the provisions of the Protocol 
of 1886. 

To sustain the jurisdiction of the Court, the Greek Government, having no 
longer in force a declaration recognizing the compulsory jurisdiction of the 
Court under Article 36 (2) of the Statute,” invoked Article 29 of the 1926 
treaty, which provided for the arbitration of any dispute ‘‘as to the proper 
interpretation or application of any of the provisions of the present Treaty,’’ 
and which further provided that the court of arbitration should be the 
Permanent Court of International Justice unless in a particular case the 
parties agreed otherwise. 

The submissions of the parties dealt with the Court’s jurisdiction both 
with reference to the merits and with reference to the obligation to submit 
the dispute to arbitration. The Court was in doubt as to the extent and 
the conditions on which the parties desired it to undertake the function of 
arbitrating the dispute in this case. Some such proposal had been made by 
the Counsel of the United Kingdom, but the conditions attached to it were 
not very clear. In the absence of a clear and unequivocal agreement be- 


21.C.J. Reports, 1952, p. 28; this JouURNAL, Vol. 46 (1952), p. 733. 

877 British and Foreign State Papers 100. 4Idem, p. 106. 

5 British Treaty Series, No. 2 (1927), Cmd. 2790. 6 Idem, p. 44. 

7A declaration was made by Greece in 1929, renewed in 1934 and in 1939, but it 


expired in 1944, 
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tween the parties, the Court concluded, by thirteen votes to two, that it had 
‘‘no jurisdiction to go into all the merits of the present case as a commission 
of arbitration could do.’’ 

The main question in the case thus became the relation between Article 
29 of the treaty of July 16, 1926, and the declaration signed on the same 
day. Any dispute as to the interpretation or application of any of the 
provisions of the 1926 treaty is referable to the Court; but that treaty did 
not operate retroactively, even though some of its substantive provisions 
were similar to substantive provisions of the 1886 treaty. The latter treaty, 
denounced by Greece on several occasions, had been continued in force until 
the entry into force of the 1926 treaty, but on this event it had been replaced. 

The United Kingdom submitted that the 1926 declaration was not a part 
of the 1926 treaty, and hence that the provisions of the declaration were not 
provisions of the treaty within the meaning of Article 29 of the treaty. The 
declaration was signed by the same persons who signed the treaty and on 
the same day. The declaration did not say that it was to be regarded as a 
part of the treaty. Yet the declaration was printed in the same document 
(as page 44 thereof) as the treaty. While the text of the treaty required its 
ratification, the declaration was silent on this subject. The instrument con- 
taining the Greek ratification referred to the treaty, to the annexed Sched- 
ule, and to the declaration expressly; the instrument of ratification by the 
United Kingdom was more explicit, purporting to set forth the treaty ‘‘ word 
for word’’ and including thereafter the text of the declaration. Shortly 
after the exchange of ratifications, the treaty ‘‘and accompanying Declara- 
tion’’ appeared in a document presented to the United Kingdom Parliament 
and published as Treaty Series No. 2 (1927);* and the treaty ‘‘and ac- 
companying Declaration’’ were registered with the Secretariat of the League 
of Nations under a single number.® On these facts, the Court thought that 
both parties regarded the declaration as part of the treaty. In the view 
of the Court, the nature of the declaration pointed to the same conclusion. 
It was intended to prevent the new treaty from prejudicing claims based on 
the old treaty which was being replaced. Hence Article 32 of the new 
treaty which provided for its entry into force should have read into it some 
such words as ‘‘save as provided in the Declaration annexed to this Treaty.”’ 

The Court therefore concluded that the provisions of the declaration 
should be regarded as an integral part of the treaty, and as provisions of 
the treaty within the meaning of Article 29. This enabled it to hold, by ten 
votes to five, that the Court 


has jurisdiction to decide whether the United Kingdom is under an 
obligation to submit to arbitration, in accordance with the Declaration 
of 1926, the difference as to the validity of the Ambatielos claim, in so 
far as this claim is based on the Treaty of 1886. 


8 British Parliamentary Papers, Cmd. 2790. 
®61 League of Nations Treaty Series 15. 
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The five dissenting opinions given in the case deserve special mention be- 
cause of their high quality, and because the dissenters included judges who 
have great reputations as special experts on treaty law. President MeNair 
agreed that as concerns the United Kingdom ‘‘the Declaration was ratified 
at the same time, and by the same instrument, as the Treaty with its Sched- 
ule’’; yet he could not admit that such a global ratification had the effect 
of incorporating in the treaty itself all the accompanying documents. 
Judge Basdevant’s opinion draws a distinction which might have far- 
reaching and even disturbing consequences: 


The drafting and the signature of an international agreement are 
the acts by means of which the will of the contracting States is ex- 
pressed ; ratification is the act by which the will so expressed is con- 
firmed by the competent authority, for the purpose of giving it binding 
force. All these acts are concerned with the substance itself of an 
international agreement. But the recording of these acts in the instru- 
ments which are designed to give them material existence involves the 
physical operations of writing, printing, transmission by one party to 
the other, etc., operations which do not contribute to the formation of 
the will of the contracting States; those who have the task of forming, 
expressing or confirming this will, do not, as a rule, take part in these 
physical operations; these operations commonly take a form deriving 
from tradition, which is followed scrupulously, and therefore blindly, 
by the officials entrusted with this material task. It would be wrong 
to attribute to the details of form thus superimposed upon the juridical 
act of the conclusion of a treaty any determining influence, when it be- 
comes necessary, in case of doubt, to ascertain the true meaning of the 
agreement which has been reached, the character which the parties 
intended to give to any given agreement concluded between them. 


Both Judge Zori¢ié and Judge Klaestad thought that the result of applying 
to the ‘eclaration the provision in Article 29 of the treaty created a sort of 
dual pr. ess of arbitration for the same dispute. Judge Hsu Mo laid stress 
on the independent nature of the declaration, on the negative character of 
its relation to the 1926 treaty, and on the positive character of its relation 
to the 1886 treaty. 

On July 18, 1952, the Court issued an order ’° fixing the dates of expiry 
of the time limits for the filing of the Greek reply and the United Kingdom 
rejoinder, the later date being January 6, 1953. 


ANGLO-IRANIAN Ort Company CASE 


The proceedings in this case were instituted by the Government of the 
United Kingdom against the Imperial Government of Iran by an applica- 
tion filed with the Registry on May 26, 1951. In its Order of July 5, 1951, 
the Court indicated interim measures of protection to apply on the basis of 
reciprocal observance ; ** the Government of the United Kingdom promptly 


10 1.C.J. Reports, 1952, p. 90. 
11 1.C.J. Reports, 1951, p. 89; this JourRNAL, Vol. 45 (1951), p. 789. 
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announced its willingness to take the measures indicated, but the Iranian 
Government declined to do so.!?, The Iranian Government named an Agent 
in the case only on December 8, 1951. 

The applicant later presented a memorial in the case, and within the 
time limit fixed for its counter-memorial the respondent presented a docu- 
ment entitled ‘‘ Preliminary Observations: Refusal of the Imperial Govern- 
ment to recognize the jurisdiction of the Court.’’ The latter document was 
treated as a preliminary objection, so that it had the effect of suspending the 
proceedings on the merits. In presenting its observations on the objection, 
the Government of the United Kingdom asked the Court to declare that it 
had jurisdiction, or alternatively to join the question of jurisdiction to the 
merits.** 

As the President of the Court was a national of one of the parties, the 
Presidency for this case was assumed by the Vice President. Acting under 
Article 31 (2) of the Statute, the Iranian Government named Professor 
Karim Sandjobi as Judge ad hoc. At public hearings held on June 9-11, 
13-14, 16-19, 21 and 23, the Court heard, in addition to the Iranian Prime 
Minister, M. Hussein Navab, the Iranian Agent, and M. Henri Rolin, for 
Iran; and Sir Lionel Heald and Sir Erie Beckett for the United Kingdom. 
The judgment of the Court was given on July 22, 1952."* 

The extent to which the Court had jurisdiction in the case depended on 
the declarations made by the parties under Article 36 (2) of its Statute. 
The basic question concerned the interpretation to be given to the declara- 
tion by Iran, which was more limited than that by the United Kingdom. 
Signed in French on October 2, 1930, and ratified on September 19, 1932, the 
Iranian declaration reads (translation) : 


The Imperial Government of Persia recognizes as compulsory ipso 
facto and without special agreement in relation to any other State ac- 
cepting the same obligation, that is to say, on condition of reciprocity, 
the jurisdiction of the Permanent Court of International Justice, in 
accordance with Article 36, paragraph 2, of the Statute of the Court, 
in any disputes arising after the ratification of the present declaration 
with regard to situations or facts relating directly or indirectly to the 
application of treaties or conventions accepted by Persia and subse- 
quent to the ratification of this declaration, with the exception of : 


(a) disputes relating to the territorial status of Persia, including 
those concerning the rights of sovereignty of Persia over its islands 
and ports; 

(b) disputes in regard to which the Parties have agreed or shall 
agree to have recourse to some other method of peaceful settlement; 


12 British Parliamentary Papers, Cmd. 8425, p. 52. 

18 The United Kingdom also asked the Court to order the Iranian Government to plead 
on the merits. Given the terms of Art. 53 of the Statute, it may be questioned whether 
such an order would be proper. 

141.C.J. Reports, 1952, p. 93; this JourNaAL, Vol. 46 (1952), p. 737. 
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(c) disputes with regard to questions which, by international law, 
fall exclusively within the jurisdiction of Persia; 


However, the Imperial Government of Persia reserves the right to 
require that proceedings in the Court shall be suspended in respect of 
any dispute which has been submitted to the Council of the League of 
Nations. 

The present declaration is made fcr a period of six years. At the 
expiration of that period, it shall continue to bear its full effects until 
notification is given of its abrogation. 


The Iranian Government contended that the Court’s jurisdiction was 
limited to the application of treaties or conventions accepted by Iran after 
the date of the ratification of the declaration; the United Kingdom con- 
tended that the phrase subsequent to the ratification of this declaration 
qualified situations or facts and not treaties or conventions. From a purely 
grammatical point of view, the Court thought that either of these conten- 
tions was compatible with the text; but it declined to place itself on a 
purely grammatical interpretation. Instead, it sought an interpretation 
‘‘in harmony with the natural and reasonable way of reading the text.’’ 
In the absence of ‘‘special and clearly established reasons’’ for linking the 
subsequent phrase to situations or facts, such an interpretation would sus- 
tain the Iranian contention. 

The Agent of the United Kingdom referred to the fact that the Iranian 
declaration, like declarations by certain other states, was modeled to some 
extent on the Belgian declaration of 1925 which applied to disputes arising 
after the ratification of the declaration relating to situations or facts pos- 
terior to the ratification. The Court thought that the actual terms of the 
Iranian declaration excluded the interpretation which would be given to the 
Belgian formula. Answering the argument that the Iranian interpretation 
would mean that some words in the declaration were superfluous, the Court 
agreed that in general the text of a treaty ‘‘should be interpreted in such a 
way that a reason and a meaning can be attributed to every word in the 
text.’’ Yet the Iranian declaration was ‘‘not a treaty text resulting from 
negotiations between two or more States’’; it was, instead, ‘‘the result 
of unilateral drafting by the Government of Iran,’’ effected ‘‘with a par- 
ticular degree of caution’’ for ‘‘special reasons.’’ 

Following its denunciation of the regime of capitulations in 1927, the 
Iranian Government was ‘‘uncertain as to the legal effect of its unilateral 
denunciations.’’ It sought to replace the treaties thus denounced with 
new treaties based on the principle of equality ; and in 1930 the negotiations 
with some states were still pending. Hence, it is reasonable to assume that 
in 1930 the Iranian Government desired to exclude from the jurisdiction of 
the Court, which it was recognizing, disputes which might relate to the 
application of the capitulatory treaties. For this reason, its declaration 
was not to apply to treaties made at any time. The Court found it to have 
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been the ‘‘manifest intention’’ of the Iranian Government to exclude dis- 
putes relating to treaties accepted by it before the ratification of the 
declaration. 

The Court found ‘‘decisive confirmation’’ of this intention in the 
Iranian law of June 14, 1931, by which the declaration concerning the 
Court’s jurisdiction was approved. This law paraphrased the conditions 
of the Iranian declaration, stating one of them to be 


In respect of all disputes arising out of situations or facts relating, 
directly or indirectly, to the execution of treaties and conventions which 
the Government will have accepted after the ratification of the Declara- 
tion. 

This law was a domestic instrument, not communicated to other states; but 
it was published in the corpus of Iranian laws, and the Court relied on it as 
‘throwing light on a disputed question of fact, namely, the intention of the 
Government of Iran at the time when it signed the declaration.’’ This 
view was controverted by President MeNair in his individual opinion; he 
thought the admissibility of the Iranian law was ‘‘open to question,’’ and 
that its ‘‘evidentiary value’’ was slight (p. 121). Judge Hackworth took 
a similar view in his dissenting opinion (p. 136). The Court’s use of the 
term ‘‘decisive’’ may have been unnecessary, but surely the 1931 law had 
some probative value as evidence of the government’s intention at the time 
of giving its approval to the declaration, and reliance on it as such was not 
improper because the text of the law had not been communicated to other 
states. 

The Agent of the United Kingdom also contended that the dispute related 
to the application of treaties accepted by Iran after the ratification of the 
declaration—a 1934 commercial treaty between Iran and Denmark, and two 
establishment conventions concluded by Iran with Switzerland in 1934 and 
with Turkey in 1937. Yet reliance on these instruments had to be based 
upon an invocation of most-favored-nation clauses in treaties between the 
United Kingdom and Iran of 1857 and 1903; and since both of those treaties 
were concluded before 1932, the application could not be brought within 
the terms of the Iranian declaration. 

It was further contended on behalf of the United Kingdom that, in view 
of the proceedings in the Council of the League of Nations in 1933, which 
led to the signature of the 1933 concession by the Government of Persia and 
the Anglo-Persian Oil Company, a dispute between the two governments was 
settled on terms contained in the ‘‘concession convention,’’ with the result 
that the latter should be regarded as a ‘‘treaty stipulation’’ subsequent to 
the ratification of the Iranian declaration of 1930.° The concession was 
said to have a double character, being at once a contract between the Iranian 
Government and the company and a treaty between the two governments. 


15 The Free Zones Case (1930), 2 Hudson, World Court Reports 448, was cited in this 
connection, as well as the Eastern Greenland Case (1933), 3 idem 151. 
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The Court took the view that while the conclusion of the concessionary con- 
tract in 1933 eliminated the subject-matter of the dispute then before the 
Council of the League of Nations, it did not regulate any public matters 
directly concerning the two governments, it did not create any law to be 
applied by the two states, and it did not result in the conclusion of any 
treaty or convention between the two countries. 

The Agent of the United Kingdom also contended that as the Iranian 
Government had asked the Court for a decision of several questions which 
were not related to objections to the Court’s jurisdiction, and which could 
be decided by the Court only if it had jurisdiction, the Iranian Government 
had thereby conferred jurisdiction on the Court on the basis of the principle 
of forum prorogatum. In the oral argument, this was said to depend ‘‘on 
a mistake in our opponents’ pleading,’’ and for this reason the point was 
not pressed; but the submission was not withdrawn. The Court dealt with 
the contention only to reject it, as the Iranian Government had maintained 
its objection to the Court’s jurisdiction throughout the proceedings. 

3y nine votes against five, the Court reached the conclusion that it had 
no jurisdiction to deal with the case instituted by the United Kingdom’s 
application. It therefore declared that its Order of July 5, 1951, indicat- 
ing provisional measures ‘‘pending its final decision,’’ had ceased to be 
operative. 

President MeNair expressed an individual opinion which stands high in 
the jurisprudence of the Court as a striking instance of a judge’s voting 
against the contentions of his own government. Dissenting opinions were 
written by Judges Alvarez, Hackworth, Read and Levi Carneiro. 

On August 30, 1952, the President of the United States and the British 
Prime Minister proposed to the Iranian Prime Minister that there should 
be submitted to the Court 

the question of compensation to be paid in respect of the nationalization 
of the enterprise of the Anglo-Iranian Oil Company in Iran, having 


regard to the legal position of the parties existing immediately prior to 
nationalization and to all claims and counterclaims of both parties.'® 


oF STATES NATIONALS IN Morocco 


The proceedings in this case were instituted by France against the United 
States by an application transmitted to the Registry of the Court on 
October 28, 1950. To establish the jurisdiction of the Court, the applicant 
referred to the French declaration recognizing the compulsory jurisdiction 
of the Court of February 18, 1947, and invoked the United States declara- 
tion of August 26, 1946. After the presentation of the French memorial 
and within the time limit fixed for the presentation of the counter-memorial, 
the United States presented a preliminary objection with a view to obtain- 
ing a clarification of the identity of the party or parties in whose behalf the 


16 Department of State Bulletin, Vol. 27, No. 689 (Sept. 8, 1952), p. 360. 
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application was presented. At the request of the Court, the French Gov- 
ernment gave such a clarification, and the preliminary objection was then 
withdrawn.'* The written proceedings in the case were completed on 
April 18, 1952. 

In the oral proceedings held on July 15-17, 21-24, and 26, 1952, Mr. 
André Gros and Mr. Paul Reuter appeared for the French Government, and 
Mr. Adrian Fisher and Mr. Joseph M. Sweeney appeared on behalf of the 
Government of the United States. Only eleven judges sat in the case. The 
judgment of the Court was given on August 27, 1952.** 

The Court first dealt with that part of the dispute relating to a decree 
on the regulation of imports issued by the Resident General of the French 
Republic in Moroceo on December 30, 1948. The French Government con- 
tended that this decree was in conformity with the economic system ap- 
plicable in Morocco, according to conventions binding on France and the 
United States; the United States Government contended that the decree 
was in direct contravention of the treaty rights of the United States for- 
bidding prohibitions on American imports. The decree had the effect of 
subjecting imports without official allocation of currency to a system of 
licensing control; but imports from France or other parts of the French 
Union remained free. Hence the decree made a discrimination in favor 
of France. 

A characteristic of the status of Morocco, laid down in the preamble of 
the General Act of Algeciras of April 7, 1906,’® was respect for the principle 
of ‘‘economic liberty without any inequality.’’ This principle had to be 
considered against the background of treaty provisions relating to trade 
and equality in economic matters. By virtue of most-favored-nation clauses 
in their treaties, various states had been guaranteed equality of treatment 
in Morocco. The principle had been agreed to by France and Germany in 
letters exchanged on July 8, 1905, on the eve of the conference at Algeciras. 
In the light of all the circumstances, the statement of the principle was not 
a mere empty phrase; it was intended to have a binding character. It was 
reaffirmed in a convention between France and Germany of November 4, 
1911, adhered to by all of the other signatories to the Act of Algeciras with 
the exception of the United States. The establishment of the French Pro- 
tectorate in 1912 involved no modification in this respect; the Treaty of Fez 
of March 30, 1912,”° accorded to France no privileged position in Morocco. 


17 See this JOURNAL, Vol. 46 (1952), pp. 31-32. 

18 I.C.J. Reports, 1952, p. 176; this JouRNAL, below, p. 136. An illuminating account 
of the case, by Joseph M. Sweeney of the United States Department of State, is published 
in Department of State Bulletin, Vol. 27, No. 695 (Oct. 20, 1952), p. 620. 

192 Malloy, Treaties of the United States 2157; this JouRNAL, Supp., Vol. 1 (1907), p. 
47. For other early treaties and agreements regarding Morocco, see ibid., pp. 6, 8, and 
Vol. 6 (1912), pp. 14, 113, 116, 207. 

20 Basdevant, Traités et Conventions en Vigueur, Vol. 3, p. 69; this JouRNAL, Supp., 
Vol. 6 (1912), p. 207. 


| 


10 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Even under the Protectorate, Morocco ‘‘retained its personality in inter- 
national law.’ Commercial or economic equality in Morocco was assured to 
the United States, not only by Morocco, but also by France as the protecting 
state. 

The Decree of December 30, 1948, set up a differential treatment which 
contravened the rights acquired by the United States under the General 
Act of Algeciras, and under the Treaty between the United States and Mo- 
rocco of September 16, 1836.*:_ The discrimination in favor of imports from 
France and the French Union cannot be justified by considerations relating 
to exchange control. Hence the Court was unanimous in rejecting the 
French submissions concerning the Decree of December 30, 1948. 

The Court then considered the extent of the consular jurisdiction of the 
United States in the French Zone of Morocco. The French Government 
submitted that the privileges of United States nationals were only those 
resulting from Articles 20 and 21 of the Treaty of September 16, 1836; that 
the most-favored-nation clause in that treaty could no longer be invoked in 
the present state of the international obligations of the Shereefian Empire; 
and that hence, there was nothing to justify preferential treatment for 
United States nationals. It was the submission of the United States that 
the consular jurisdiction conferred by the treaties of 1786 ** and 1836 cov- 
ered all cases, civil and criminal, arising between American citizens; that 
by most-favored-nation clauses and by custom and usage, the jurisdiction 
extended to all cases in which an American citizen or protégé was defend- 
ant; that such jurisdiction was not affected by the surrender of its rights of 
jurisdiction by Great Britain in 1907; and that such jurisdiction had never 
been renounced by the United States. 

Three groups of treaties were examined by the Court: (1) bilateral 
treaties of Morocco with France, The Netherlands, Great Britain, Denmark, 
Spain, the United States, Sardinia, Austria, Belgium and Germany, from 
1631 to 1892; (2) two multilateral treaties—the Madrid Convention on Pro- 
tection of July 3, 1880,?° and the General Act of Algeciras of April 7, 1906; 
and (3) treaties concerning the establishment of the Protectorate. 

The most extensive privileges as regards consular jurisdiction were 
granted by Morocco to Great Britain by a treaty of December 9, 1856,"* 
and to Spain by a treaty of November 20, 1861; *° in consequence of most- 
favored-nation clauses, these enured to the benefit of various other states. 
After the establishment of the Protectorate, France was bound ‘‘by all 
treaty obligations to which Morocco had been subject before the Protec- 
torate.’’ The tribunals of the Protectorate were reorganized, and negotia- 
tions were initiated by France to bring about a renunciation of the capitula- 
tory regime by the states exercising consular jurisdiction in the French 


214 Miller, Treaties of the United States 33. 222 idem 185. 
23 22 U. 8. Statutes at Large 817; this JourNaL, Supp., Vol. 6 (1912), p. 18. 
2446 British and Foreign State Papers 176. 2553 idem 1089. 
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Zone. With the sole exception of the United States, all such states re- 
nounced their consular jurisdiction. 

Judicial powers were first conferred on United States consuls in Morocco 
by Articles 20 and 21 of a treaty between the United States and Morocco 
of 1786. In Articles 2U and 21 of the treaty of September 16, 1836, the 
text of the 1786 articles was preserved, with slight changes only in 
punctuation. The text of the treaties of 1786 and 1836 is in the Arabic 
language. The standard English translation of Articles 20 and 21 of the 
1836 treaty is as follows: 


Art. 20. If any of the citizens of the United States, or any persons 
under their protection, shall have any dispute with each other, the 
Consul shall decide between the parties; and whenever the Consul shall 
require any aid, or assistance from our government, to enforce his 
decisions, it shall be immediately granted to him. 


Art. 21. If a citizen of the United States should kill or wound a 
Moor, or, on the contrary, if a Moor shall kill or wound a citizen of the 
United States, the law of the Country shall take place, and equal justice 
shall be rendered, the Consul assisting at the trial; and if any delin- 
quent shall make his escape, the Consul shall not be answerable for him 
in any manner whatever. 


The French Agent contended that the consular jurisdiction provided for 
in Article 20 was limited to civil cases. This made it necessary for an inter- 
pretation to be given to Article 20. Strangely, no reference was made by the 
Court to the fact that the original text was in Arabic, nor was any reference 
made to the readily available translation of Article 20 of the 1786 treaty made 
by Professor C. Snouck Hurgronje of Leiden.** Instead the Court addressed 
itself to a study of ‘‘the meaning of the word ‘ dispute’ ’’ in 1786 and 1836, 
and it looked into the use of ‘‘the word ‘dispute’ or its French counterpart’’ 
in treaties made by Morocco with France in 1631 and 1682, and with Great 
Britain in 1721, 1750, 1751, 1760, and 1801. 

The Court thought that a clear-cut distinction between civil and criminal 
matters had not yet been developed in Morocco in 1786 or 1836, and it held 
unanimously that Article 20 referred to both civil and criminal disputes, 
insofar as they relate to breaches of the criminal law committed by one 
United States citizen or protégé upon another. 

The Agent of the United States contended that the consular jurisdiction, 
acquired as a result of the most-favored-nation clause and through custom 
and usage, extended to all cases in which an American citizen or protégé 
was defendant. In consequence of the most-favored-nation clauses in the 
treaty of 1836, the United States became entitled to invoke provisions in 

262 Miller, treaties of the United States 185. Miller dates the treaty in 1786, but it 


is sometimes dated in 1787; this difference is due to the peculiar circumstances under 
which the treaty was concluded. 27 Ibid., pp. 222-223. 
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other treaties relating to the capitulatory regime, and by reason of provi- 
sions in the British treaty of 1856 and the Spanish treaty of 1861, the United 
States claimed jurisdiction in all cases in which its nationals were defend- 
ants. The American Agent further contended that such wider jurisdic- 
tion was not affected by the British renunciation of all rights and privileges 
of a capitulatory character in the French Zone by the convention of July 
29, 1937.°8 The French Agent contended that after the British renuncia- 
tion the consular jurisdiction of the United States was confined to that 
covered by Articles 20 and 21 of the treaty of 1836. 

The Court thought that the United States sought to give to most-favored- 
nation clauses contained in treaties with countries like Morocco a different 
construction from that given to such clauses in treaties with other countries. 
Such clauses should not be regarded as means of drafting by reference. The 
general treaty pattern which emerges from treaties concluded by Morocco 
from 1631 to 1892 shows that such clauses were intended to establish and to 
maintain at all times fundamental equality without discrimination among 
the countries concerned. Article 17 of the Madrid Convention, upon which 
the United States relied, was clearly based on the maintenance of equality. 
The contention advanced by the United States would perpetuate discrimina- 
tion. 

The Agent of the United States contended that Great Britain had retained 
its jurisdiction in the Spanish Zone of Morocco, and that, as the United 
States ‘‘still treats Morocco as a single country,’’ it is entitled to the same 
jurisdictional rights which Great Brtain exercises in any part of Morocco. 
The Court did not feel itself called upon to determine the extent of the 
jurisdictional rights of Great Britain in the Spanish Zone. A contention 
by the United States that Spain had renounced only the claiming of its 
rights in 1914, led the Court to examine the declarations made by France 
and Spain, and it concluded that they should be regarded as ‘‘an out-and- 
out renunciation of the capitulatory rights and privileges.’’ Hence the 
United States could not by virtue of most-favored-nation clauses invoke the 
Spanish treaty of 1861 in respect of the French Zone. 

A eontention by the United States that the Madrid Convention on Pro- 
tection of 1880 recognized and confirmed the extensive consular jurisdiction 
existing at that time in Morocco, was not approved by the Court, because 
it would go beyond the scope of the declared purposes of the convention. A 
contention along similar lines was also made by the United States with 
respect to the General Act of Algeciras. This Act ‘‘ presupposed the exist- 
ence of the regime of Capitulations,’’ and many of its provisions assigned 
particular functions to the then existing consular tribunals. These pro- 
visions did not purport to establish or confirm consular jurisdiction. The 
Court could find no indication of an intention to change the then existing 


28 184 League of Nations Treaty Series 351; this JouRNAL, Supp., Vol. 34 (1940), p. 
225. 
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treaty rights of the states. Yet by some provisions of the Act the parties 
indicated a clear intention that certain matters should be dealt with by the 
consular tribunals, and insofar as may be necessary to give effect to them 
the maintenance of consular jurisdiction was intended. The Court found 
this result confirmed by the provisions of Articles 10 and 16 of the Franco- 
British Convention of July 29, 1937. Without examining the particular 
articles of the General Act which were involved, the Court concluded, by ten 
votes to one, that the consular jurisdiction of the United States continues 
to exist to the extent necessary to render effective those provisions of the 
Act of Algeciras which depend on the existence of consular jurisdiction. 

The United States also contended for consular jurisdiction based on ‘‘ cus- 
tom and usage.’’ Down to 1937, the United States consular jurisdiction 
was based on treaty rights. While some states which had no treaty rights 
exercised such jurisdiction with the consent or acquiescence of Morocco, this 
does not mean that states having treaty rights had another and independent 
basis for their consular jurisdiction in custom or usage. The evidence on 
this point was not sufficient to enable the Court to say that Morocco was 
bound by a custom or usage. After 1937 there was merely an acquiescence 
by Moroccan authorities in a provisional situation. 

The Agent of the United States put forward a submission to the effect 
that under the extraterritorial regime in Morocco, United States citizens 
are not subject, in principle, to the application of Moroccan laws not as- 
sented to by the United States. The Court thought that the so-called ‘‘right 
of assent’’ was merely a corollary of the system under which a consular 
court applied its own law. Three cases were considered separately: (1) 
where the application of a Moroccan law to United States nationals would 
be contrary to the treaty with the United States-this might lead to an in- 
ternational dispute; (2) where the co-operation of the consular courts is 
required in order to enforce the Moroccan legislation—here the assent of the 
United States would be essential; (3) where the application to United States 
nationals, otherwise than through action by the consular courts, would not 
violate United States treaty rights—here no assent by United States author- 
ities would be required. By a unanimous vote, the Court held that the 
United States is not entitled to claim that the application to citizens of the 
United States of all laws and regulations in the French Zone of Morocco 
requires the assent of the Government of the United States, but that the 
United States consular courts may refuse to apply to United States citizens 
Moroccan laws not assented to by the United States. 

The counter-claim put forward by the United States dealt with the ques- 
tion of immunity from Moroccan taxes in general, and particularly from the 
consumption taxes provided for by a Shereefian Dahir of February 28, 
1948. The claimed immunity was based in part on the most-favored-nation 
clauses; these extended to the United States the benefit of fiscal immunity 
provided for in the British treaty of 1856 and the Spanish treaty of 1861, 
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but after the Spanish renunciation in 1914 and the British renunciation in 
1937, those treaties could no longer be invoked by the United States by 
virtue of a most-favored-nation clause. Nor did either the Madrid Conven- 
tion of 1880 or the Algeciras Act of 1906 provide any independent basis for 
a claim to tax immunity. The consumption taxes provided for in the Dahir 
of February 28, 1948, though coliected at customs offices, were not taxes on 
exports or imports, and the Court recalled that the Free Zones Case had 
upheld a distinction between fiscal and customs duties. The imposition 
of these taxes contravened no treaty rights of the United States. Nor did 
the Court find any legal basis for the claim that taxes must be consented to 
by the United States before they can legally be collected from United States 
nationals. 

The counter-claim of the United States also included a contention that it 
was a violation of the General Act of Algeciras for the customs authorities 
to determine the value of merchandise imported from the United States by 
relying on the value of the imported merchandise on the local Moroccan 
market. The French position was that the value for customs purposes was 
defined as the value of the merchandise at the time and at the place where 
it is presented for customs clearance. Article 95 of the Act specified four 
factors in valuing merchandise: (a) cash wholesale value; (b) time of entry 
at the custom house; (c) freedom from customs duties and storage dues; and 
(d) depreciation resulting from damage. The Court thought that these 
four factors were consistent with either party’s interpretation. It examined 
the earlier practice and the preparatory work of the Algeciras Conference 
without obtaining much guidance. In the practice of the customs authorities 
since 1906, there seemed to be a reluctance to attribute a decisive effect to 
any single factor in valuing merchandise; those responsible for customs 
administration seem to have made use of all the elements of valuation avail- 
able to them, and not always in a consistent manner. As Article 95 lays 
down no strict rule on the point in dispute, a flexible interpretation should 
be given to it, the elements of which the Court set out in some detail. By 
six votes to five, the Court held that in applying Article 95 of the General 
Act of Algeciras, the value of merchandise in the country of origin and 
its value in the local Moroccan market were both elements in the appraisal 
of its cash wholesale value delivered at the custom house. 

The dissenting opinion of Judges Hackworth, Badawi, Levi Carneiro and 
Sir Benegal Rau, states the conclusions of these judges on the extent of the 
consular jurisdiction, on the question of fiscal immunity, and on the inter- 
pretation of Article 95 of the Act of Algeciras. 

On September 12, 1952, the Government of the United States notified the 
French Resident General in Morocco that all cases pending in the United 
States consular court in the French Zone of Morocco on August 27, 1952, 
which according to the judgment of the International Court of Justice were 
outside the jurisdiction of the consular court, were being dismissed. On 
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October 2, 1952, the French Resident General informed the chargé d’affaires 
of the United States at Tangier that the Residential Decrees of March 11, 
1948, and December 30, 1948, were rescinded, to permit the importation of 
merchandise without authorization regardless of its origin and source, if 
acquired without an official allocation of foreign exchange.*® 

This case will hardly find a comfortable niche in the history of inter- 
national jurisprudence. Neither of the parties occupied a very enviable 
position. The French Republic claimed the special benefit of discrimina- 
tory commercial treatment, but in a country in which it is assuming to 
discharge heavy responsibilities. The United States claimed the special 
benefit of a moribund historical judicial institution in a country where it 
has never been willing to assume much responsibility, and long after the 
institution has been buried in almost every other part of the world. If 
the Court’s judgment has brought about a temporary settlement of the 
dispute until such time as a real solution can be negotiated by the parties, 
it has achieved this result without making any startling contribution to 
juristic thinking or to the formulation of legal principles. 


MINQUIERS AND EcREHOS CASE 


The proceedings in this case were initiated by the filing in the Registry 
on December 6, 1951, of a copy of a special agreement between the govern- 
ments of France and the United Kingdom, signed at London on December 
29,1950. The Court is asked to determine whether the sovereignty over the 
islets and rocks of the Minquiers and Ecrehos groups (insofar as they are 
susceptible to appropriation) belongs to the United Kingdom or to France. 
The special agreement provided for a United Kingdom memorial to be sub- 
mitted within three months of the notification of the Special Agreement, a 
French counter-memorial to be submitted within three months, and a later 
United Kingdom reply and French rejoinder. 

By an order of January 15, 1952, the Vice President of the Court, acting 
as President in this case, fixed the time limits for the filing of the memorial 
and the counter-memorial.*®° On June 26, 1952, time limits were fixed for 
the filing of the reply and the rejoinder; on August 27, 1952, these time 
limits were extended, the later of them to expire on March 6, 1953." 


NoTTEBOHM CASE 


The proceedings in this case were instituted by the Principality of Liech- 
tenstein against the Republic of Guatemala by an application dated Decem- 
ber 10, 1951, and filed with the Registry of the Court on December 17, 1951. 
The application referred to the declaration made by the Principality of 
Liechtenstein on March 29, 1950, recognizing the compulsory jurisdiction of 


29 Department of State Bulletin, Vol. 27, No. 695 (Oct. 20, 1952), p. 623. 
80 1.C.J. Reports, 1952, p. 4. 81 Ibid., p. 173. 
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the Court, and invoked the declaration made by the Republic of Guatemala 
on January 27, 1947, recognizing the compulsory jurisdiction for a period of 
five years. 

On January 26, 1952, the President of the Court issued an order fixing the 
time limits for the filing of the applicant’s memorial and the respondent’s 
counter-memorial ; ** the text of this order did not include the usual state- 
ment concerning consultation with Agents of the parties. On March 7, 
1952, the President of the Court issued an order extending the time limits 
previously fixed; ** this extension had been requested by the Agent of 
Liechtenstein, and the Minister for Foreign Affairs of Guatemala, informed 
of the request, had replied that his government did not object to the exten- 
sion. The applicant’s memorial was filed within the extended time limit. 
The time limit for filing the counter-memorial of Guatemala was fixed as 
September 15, 1952. 

By a letter addressed to the Secretary General of the United Nations 
under date of August 27, 1952, the Government of Guatemala submitted a 
declaration for deposit, with a request that copies thereof be sent to the 
parties to the Statute of the Court and to the Registrar of the Court. This 
declaration referred to the Guatemalan declaration of January 27, 1947, 
stating that by an exchange of notes between the Guatemalan Ministry of 
Foreign Affairs and the Secretariat of the United Nations in August and 
September, 1947, it had been confirmed that January 27, 1947, would be 
considered as the date of entry into force of the declaration, and that the 
five-year period for which the jurisdiction of the Court had been recognized 
therefore expired on January 26, 1952. The declaration proceeded to state 
the view of the Government of Guatemala that its acceptance of the com- 
pulsory jurisdiction of the Court automatically ended at the expiration of 
the five-year period, and that no subsequent decision of the Court could 
affect Guatemala until a new declaration of acceptance of the compulsory 
jurisdiction had been deposited ; ** it was added that such a new declaration 
was in the course of being prepared by the competent agencies of the state. 


OFFICERS OF THE COURT 


On May 6, 1951, Judge Sir Arnold MeNair was elected President of the 
Court in succession to Judge Basdevant, and Judge J. Gustavo Guerrero was 
elected to succeed himself as Vice President, both to serve for a term of 
three years. 

The re-election of Judge Guerrero sets into relief his remarkable career 
as an international official—a career which is probably without parallel in 


82 1.C.J. Reports, 1952, p. 19. 33 Ibid., p. 19. 

34 It may be noted that in the Losinger & Co. Case, 4 Hudson, World Court Reports 
157, no point was made by Yugoslavia of the fact that the application by Switzerland 
was filed with the Registry on Nov. 23, 1935, i.e., the day on which the declaration made 
by Yugoslavis for a period of five years from Nov. 24, 1930, expired. 
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the history of international organization. After distinguished services in 
many capacities in the League of Nations, Judge Guerrero first took his seat 
at The Hague in 1931. He was at once elected Vice President of the Court, 
and was re-elected in 1933. In 1936, he was elected President of the Court, 
and served until the end of January, 1946. On February 6, 1946, he was 
elected a judge of the reorganized Court, and he was chosen as its President 
when officers were elected on April 6, 1946. On the expiration of his term 
as President, he was elected Vice President in 1949, and in 1952 he began a 
new term as Vice President. Except for a brief interval in 1946, therefore, 
Judge Guerrero has continuously been either President or Vice President 
of the Court since 1931. This record pays eloquent tribute to the out- 
standing quality of his long service to the international community. His 
native El Salvador may share with all the countries of the Western Hemi- 
sphere its pride in his achievement. 

On May 6, 1952, the Court constituted its Chamber of Summary Pro- 
cedure for the ensuing year, to consist of the President, the Vice President, 
Judges Basdevant, Hackworth and Hsu Mo. 


JURISDICTION OF THE COURT 


On March 3, 1952, the Secretary of State of Liberia made a declaration 
on behalf of the Republic of Liberia recognizing the compulsory jurisdiction 
of the Court in accordance with Article 36 (2) of its Statute; the declaration 
does not apply to any dispute which the Republic of Liberia considers essen- 
tially within its domestic jurisdiction, or with reference to which the parties 
may agree on resort to another tribunal.** The declaration is for a period 
of five years from the date of deposit of the ratification, and thereafter until 
terminated. 

At the close of the year 1952, declarations made by thirty-four states ** 
under Article 36 (2) of the Court’s Statute were in force. 

In accordance with Article 22 of the Treaty of Peace with Japan of Sep- 
tember 8, 1951, several states parties to that treaty but not parties to the 
Statute of the Court made declarations during 1952 accepting the Court’s 
jurisdiction, without special agreement, over disputes concerning the in- 
terpretation or execution of the Japanese Peace Treaty. Such declarations 
were made by Cambodia, Ceylon ** and Laos. 


PUBLICATION OF DOCUMENTS OF WRITTEN PROCEEDINGS 


Recent experience would seem to have suggested the opportunity of a 
consideration of a revision of Article 44 of the Rules of Court. The text 
of this article, in the Rules adopted on May 6, 1946, reads as follows: 


85 1.C.J. Yearbook, 1951-1952, p. 185. 
86 Not including the declaration made by Guatemala which has expired, or the declara- 


tions by Iran and Paraguay which have been denounced. 
87 1.C.J. Yearbook, 1951-1952, pp. 213-214. 
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1. The Registrar shall transmit to the judges and to the parties copies 
of the pleadings and documents annexed in the case, as and when he 


receives them. 
2. The Court, or the President if the Court is not sitting, may, after 


obtaining the views of the parties, decide that the Registrar shall in 
a particular case make the pleadings and annexed documents available 
to the government of any Member of the United Nations or of any State 
which is entitled to appear before the Court. 

3. The Court, or the President if the Court is not sitting, may, with 
the consent of the parties, authorize the pleadings and annexed docu- 
ments in regard to a particular case to be made accessible to the public 
before the termination of the case. 

This text follows quite closely Article 44 of the 1936 Rules, which in turn 
followed the substance of Article 42 of the 1931 Rules. 

The second paragraph of Article 44 seems unduly restrictive. In many 
cases requests have been made by states for copies of the documents sub- 
mitted to the Court by the parties in contentious proceedings, and after 
consultation with the parties such requests have always been granted. In 
the Anglo-Norwegian Fisheries Case, such requests seem to have been made 
by nine states; ** in a request made on behalf of Sweden, reference was made 
to a pending fisheries dispute between Sweden and Norway, and in the 
request made on behalf of the United States reference was made to the 
pending litigation in the United States Supreme Court between the United 
States and California, which was said to raise ‘‘the same question of the 
determination of the base-line separating inland waters from territorial 
waters.’’*® In the Anglo-Iranian Oil Company Case, such requests seem to 
have been made by eight states. The text of paragraph 2 might be amended 
to make the granting of such requests a matter of course, with no necessity 
for consulting the parties. 

So long as the second paragraph of Article 44 is maintained in its present 
form, it would seem to be difficult to liberalize the third paragraph of the 
article, which requires not merely that the parties be consulted, but that 
they give their consent before the documents in a case are made accessible 
to the public. In the Anglo-Norwegian Fisheries Case and in the Anglo- 
Iranian Oil Company Case, both parties assented to making the documents 
public before the hearings were held; the Court agreed to this course, and 
the documents were placed in the Library of the Peace Palace. In the Case 
concerning Rights of Nationals of the United States in Morocco, the United 
States requested that the documents be made accessible to the public, but 
the French Agent did not give consent.*® 

A cogent explanation of the provision in Article 44 (3) was made in a 
letter addressed by the Registrar to the Agent of the United Kingdom on 


38 I.C.J. Yearbook, 1951-1952, pp. 96-97. See also idem, 1950-1951, p. 114. 
89 Fisheries Case, Pleadings, etc., Vol. IV, pp. 645, 668. 
40 1.C.J. Yearbook, 1951-1952, p. 97; U. S. Department of State Bulletin, Vol. 27, No. 


695 (Oct. 20, 1952), p. 620. 
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February 15, 1950,‘ where reference was made to 


the consideration that it would be inconsistent with the proper ad- 
ministration of justice to expose the pleadings to public, perhaps even 
to polemical, discussion before the hearing. 


The Registrar added that: 


the reasons which underlie these provisions lead to the conclusion that 
a party should refrain from making its own pleadings available to the 
public, either fully or in the form of extracts or summaries. 


In his reply, the United Kingdom Agent in the Fisheries Case expressed ap- 
preciation of the considerations set forth by the Registrar, but from a 
practical point of view he thought it ‘‘not possible altogether to avoid giving 
information about points which are in fact covered by the pleadings.’’ * 

It may be queried whether the conclusion drawn by the Registrar does 
not go too far. It may be thought to go beyond both the text of Article 44 
of the Rules and the power of the Court to control action by a party to a 
ease before it. The text of Article 44 is consistent with the view that it 
applies only to action by the Court or its Registrar. If its scope is to be 
extended to a control by the Court of what a party may do, some interest 
of the Court, or of the other party in a proceeding, ought to require such 
protection. The writer finds it difficult to see any reason why the pleadings 
of a party should be regarded as having a ‘‘confidential character,’’ * 
which would prevent that party from giving out extracts or summaries of 
them while the case is pending. 

The problem may also be envisaged from the point of view of those persons 
in the world—alas, they are too few—who seriously make it their business 
to try to comment currently on the work of the Court and to increase interest 
in its functioning. One result of Article 44 (3) is that such a student is 
handicapped in trying to understand the presentation of a case; even after a 
judgment has been given, months will elapse before he is in possession 
of the complete documentation of a case. 

41 Fisheries Case, Pleadings, etc., Vol. IV, pp. 628-629. 42 Ibid., p. 635. 

48 This term has been used in this connection. U. S. Department of State Bulletin, 


Vol. 27, No. 695 (Oct. 20, 1952), p. 620. It is hardly justified by the record of the 
drafting of the rule. P.C.I.J., Series D, No. 2 (2d add.), pp. 173-174. 
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ACCESS-TO-COURTS PROVISIONS IN UNITED STATES 
COMMERCIAL TREATIES? 


By Rosert R. WILson 
Of the Board of Editors 


A well-known English judge declared three decades ago that ‘‘an alien 
ami is never exlex . . . whatever rights he has he can enforce by law just 
as an ordinary subject can.’’* Nor was this a new thought at that time. 
More than a hundred years earlier a prominent American judge had af- 
firmed that: 


A lawful residence implies protection . . . a capacity to sue and be 
sued. <A contrary doctrine would be repugnant to sound policy, no 
less than to justice and humanity.® 


Aliens’ rights to invoke the jurisdiction of courts continue to receive the 
attention not only of judges, but also of public international organizations, 
treaty-makers and publicists. To the World Economic Conference of 1927, 
for example, the granting of necessary judicial guarantees to aliens seemed 
to be ‘‘one of the essential conditions of economic co-operation between na- 
tions.’’* By the Universal Declaration of Human Rights, ‘‘ Everyone has 
the right to recognition everywhere as a person before the law.’’> In 
somewhat more specific language, the American Declaration of the Rights 
and Duties of Man affirms that, ‘‘Every person may resort to the courts to 
ensure respect for his legal rights.”’* Comprehensive procedural rules to 
make effective aliens’ enjoyment of what is thus declared do not appear in 
any one general international convention, although some effort along this 
line has resulted in multilateral conventions.*’ The law relating to aliens’ 


1 The author acknowledges with high appreciation the assistance (in research and plan- 
ning this study) of Dr. David R. Deener, formely Research Associate in Political Science 
at Duke University, now Associate Professor of Political Science at Tulane University. 

2Lord Phillimore in Johnstone v. Pedlar, [1921] 2 A. C. 262, 296. 

8 Chancellor Kent in Clarke v. Morey, 10 Johns. 68, 71 (1813). 

4 Report, League of Nations, 1927.II. 52', p. 35. 

5 Art.6. Text in U. 8S. Department of State Publication No. 3381, p. 20; this JouRNAL, 
Supp., Vol. 43 (1949), p. 127. 

¢ Art. 18. Final Act, Ninth International Conference of American States (1948), 
p. 38; this JouRNAL, Supp., Vol. 43 (1949), p. 133. 

7See Convention relative to Private International Law, The Hague, Nov. 14, 1896, 
British and Foreign State Papers, Vol. 88, p. 555; Convention relating to Civil Procedure, 
The Hague, July 17, 1905, ibid., Vol. 99, p. 990; Pan American Convention on Private 
International Law, Havana, Feb. 20, 1928, League of Nations Treaty Series No. 1950. 
See also Art. 9 of Draft Convention on the Treatment of Foreigners, Paris, 1929, League 
of Nations Doc. C.97. M.23 (1930).II [C.I.T.E. 62], p. 433. 
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judicial remedies consists of rules of customary law applied between nations 
as well as multilateral and bilateral treaties. In the latter category, bilateral 
commercial treaties have had a considerable réle. 

Over the period of its national history the United States has concluded 
more than 130 commercial treaties, most of which have contained provisions 
relating to civil judicial remedies. In many of the treaties the parties’ 
commitments have been somewhat narrow and specific—concerning such 
matters as prize proceedings, patent rights, or the estates of decedent aliens. 
In about half of the commercial treaties, however, there have been broadly 
stated rights and privileges as to free access to ihe courts of justice. While 
this is not the only type of treaty through which the country has sought to 
assure judicial remedies for its nationals abroad (there being some pro- 
visions also in peace treaties, patent and copyright conventions, and consular 
conventions), commercial treaties have played a large part. The concern of 
this study is with the substance of their provisions on access to courts as 
they are applicable in time of peace. As a preliminary to considering the 
treaty provisions, it seems useful to consider briefly some views of publicists 
and to give some attention to United States statutes and judicial opinion on 
the subject. 


I. Views or PUBLICISTS 


One view is that the principle of rendering justice to foreigners is ‘‘so well 
established in the modern practice of States that literature on the law of 
nations is marked by a total absence of dissent from the proposition that 
foreigners must be granted access to court in order to defend their rights.’’ ® 
Given a common basis of agreement on principle, however, there may be 
some divergence in the matter of detailed application. Various questions 
arise. Is the right of access limited to resident aliens, or does it accrue 
also to non-resident ones? Are corporations as well as natural persons 
entitled to access? May foreign states use the courts of a state? What 
procedural rights are involved? Is the capacity of the alien to bring suit 
to rest upon reciprocity, or may national treatment, most-favored-nation 
treatment, or some other standard apply? 

Publicists have approached the question of access from different view- 
points—which may account for divergences. In writings on the law of na- 
tions, access to courts has had consideration (1) as an incident of commer- 
cial relations between citizen and alien; (2) as a problem in conflict of laws; 
(3) in relation to the rights and responsibilities of states; (4) in connection 
with an international standard for the treatment of aliens; and (5) as 
expressive of one of the universal rights of man. Early writers on the law 


8A. V. Freeman, The International Responsibility of States for Denial of Justice 
(1938), pp. 215-216. Cf. Willard B. Cowles’ statement that ‘‘. . . it is a settled rule 
that the alien has free access to national courts as a plaintiff.’’ Proceedings, American 
Society of International Law, 1952, pp. 71, 79-80. 
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of nations seldom discussed the question of access as a primary matter. 
There was an apparent tendency to treat it as something relating to com- 
mercial affairs and the conflict of laws.° Later writers who were likewise 
concerned principally with commercial relations and the conflict of laws 
supported the principle of free access, but sometimes with qualifications. 
Thus Bynkershoek maintained that 


there can be no commerce without contracts, nor contracts without 
actions, nor actions without courts, nor courts without persons who have 
proper standing before the courts.’® 


In his Conflict of Laws, Joseph Story stated that it could be laid down, as 
a general rule, that 


all foreigners, sui juris, and not otherwise specially disabled by the law 
of the place, where the suit is brought, may there maintain suits to 
vindicate their rights and redress their wrongs. The same doctrine 
applies to foreign sovereigns and to foreign corporations.” 

In a proposition apparently designed to prevent conflicts of laws, the In- 
stitute of International Law in 1877 declared that ‘‘l’étranger sera admis a 
ester en justice aux mémes conditions que le régnicole.’’** A majority of 
the Institute’s members had previously agreed that the ‘‘capacité juridique 
naturelle’’ of foreigners exists ‘‘indépendamment de toute stipulation des 
traités et de toute condition de réciprocité.’’ 8 

Discussing suits by aliens from the viewpoint of the rights and respon- 
sibilities of states, Vattel and Martens arrived at the conclusion that for- 
eigners were obliged to submit to the jurisdiction of the state of residence, 
and that the sovereign of that state ought to administer justice to them ‘‘as 
impartially, as if they were his own subjects.’’** Henry Wheaton appar- 
ently regarded as ‘‘inconsistent with the European law of nations’’ a French 
rule which prohibited a non-resident foreigner from bringing suit against 
another foreigner; but Wheaton said that the operation of the rule of 
international law on extension of civil jurisdiction to all persons within 
state territory could be limited by the ‘‘positive institutions of any par- 
ticular country.’’*> Writings of publicists support the view, however, that 
a state has no right to refuse in all instances to open its courts to foreigners. 
Such action would provide one of the grounds for a claim of denial of 


® See, for example, Textor, Synopsis juris gentiwm (1680), Ch. 13. 

10 Quaestionum juris publici libri duo (1737, Frank trans., 1930), p. 52; referred to 
with approval by Sir William Scott in The Hoop, 1 C. Rob. 196, 201 (1799), and by 
Justice Washington in Crawford v. The William Penn, 6 Fed. Cas. 778, 780 (1815). 

11 Sec. 565. 12 Annauire, Vol. II (1878), p. 150. 

13 Ibid., Vol. I (1877), p. 124. See also Lorimer, The Institutes of the Law of Nations 
(1883-1884), Vol. I, pp. 331-332. 

14 Martens, Law of Nations (Cobbett trans., 4th ed., 1829), p. 102; see also Vattel, 
Droit des gens (1758), Art. 103. 

15 Elements of International Law (8th ed., 1866), §§140, 141 (citing on the first point, 
Félix, Droit International Privé, §§122, 123). 
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justice.*° A more recent tendency is to stress the positive obligations of 
states to make courts accessible to foreigners. Verdross, for example, re- 
gards access as one of the minimal rights which states are obliged to accord 
by droit international général." Scelle sees access to courts as one of the 
‘‘principales compétences que le Droit coutumier reconnait aux étrangers 
comme aux nationaux.’’** Roth submits that one of ‘‘the fundamental 
international obligations incumbent upon the State is to grant the alien 
free access to court for the protection and enforcement of his rights.’’ ?® 

That the international standard of treatment requires the giving of ac- 
cess to courts is also the view of Hyde, who maintains that the alien must 
be accorded such access, ‘‘whether as a complainant in a civil action or as 
an instigator of criminal proceedings to be undertaken by the State.’’ *° 
There has been a tendency to think of aliens’ rights to judicial remedies 
in terms of the national treatment standard as a minimum,” although some 
publicists have predicated the rule upon the existence of a system measuring 
up to civilized standards.** Nor have considerations of nationality always 
dominated thinking as to rights which individuals have. Pufendorf as- 
sociated the alien’s access to courts with the claimed right under the law 
of nature to enforce contracts.** Much current effort points in the direction 
of rights of human beings qua human beings. The Universal Declaration 
of Human Rights looks to recognition of an alien’s capacity to sue in courts 
as one of the rights claimable by human beings as such.** 

The roéle of treaty provisions in assuring access for individuals has had 
considerable attention from codifiers and other publicists. David Dudley 
Field’s Outline of An International Code (1876) contained a clause on ac- 


16 See conclusions of a subcommittee, communicated to governments by the League of 
Nations Committee for the Progressive Codification of International Law, with Question- 
naire No. 4, Jan. 20, 1926, C.196. M.70. 1927. V, p. 104; Conference for the Codification 
of International Law, 1930, Report of Preparatory Committee, Responsibility of States 
for Damage Caused in Their Territory to the Person or Property of Foreigners, Point 
IV, Basis of Discussion V, C.75. M.69. 1929. V. See also Harvard Research Draft on 
Responsibility, this JouRNAL, Spec. Supp., Vol. 23 (1929), p. 180. 

17 ‘‘ Les régles internationales concernant le traitement des étrangers,’’ Académie de 
Droit International, Recueil des Cours, Vol. 37 (1931, III), pp. 353-354. 

18 Droit international public (1944), p. 416. 

19 The Minimum Standard of International Law Applied to Aliens (1949), p. 181. 

20 International Law Chiefly As Interpreted and Applied by the United States (1945 
ed.), Vol. II, p. 879. 

21 See, for example, T. D. Woolsey, Introduction to the Study of International Law 
(5th ed., 1879), pp. 92-93. 

22 W. E. Hall, A Treatise on International Law (4th ed., 1895), pp. 54-55; J. West- 
lake, International Law, Vol. I (1904), pp. 238-239, 313-314. 

23 Elementorum jurisprudentiae universalis libri duo (1688), II (Oldfather trans., 
1934), pp. 96-97. 

24On the point that the juridical personality of the individual would not be subject 
to ‘‘derogation’’ under the proposed Covenant of Human Rights, see Charles Malik 
in United Nations Bulletin, Vol. 8 (June 1, 1950), p. 472. 
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cess, declared to be founded upon the provisions of treaties, and broader 
than the existing rule of international law.*® Fiore also included, in his 
Code, provisions on access.** Borchard noted the existence of treaties on 
the subject, but found that, in the absence of treaty, even in the case of a 
foreign corporation the ‘‘modern tendency’’ was to ‘‘remove all restrictions”’ 
on the right to sue.*7 More recently, Freeman has found the principle of 
free access to be ‘‘confirmed by a long series of declaratory treaties.’’ ** 

From whatever viewpoint they approach the subject, publicists in general 
support the proposition that aliens have the right of access. While some 
recent writers stress the international standard, general international law 
does not appear to lay down many specific requirements which states are 
obliged to meet in making courts available to aliens. Thus, with respect 
to suits by non-resident aliens, or by corporations, or by foreign govern- 
ments (and apart from procedural details), there appears to be room for 
considerable variation in internal legislation. Operation of such legislation 
may, of course, be questioned internationally on grounds of denial of justice. 
A brief statement of United States law and practice may make it possible 
to consider pertinent treaty provisions in clearer perspective. 


II. Unirep States LAw AND PRACTICE 


From the beginning, the question of access in the United States was re- 
lated to the assignment of jurisdiction to Federal, as distinct from State, 
courts. Alexander Hamilton wrote in the Federalist: 


As the denial or perversion of justice by the sentence of courts is with 
reason classed among the just causes of war, it will follow, that the 
federal judiciary ought to have cognizance of all causes in which the 
citizens of other countries are concerned.”® 


Article III, Section 2, of the Constitution looked to this principle. The 
Judiciary Act of 1789 laid down in broad outline the competence of Federal 
courts with respect to suits involving aliens.*° The Act gave these courts 
jurisdiction over suits by aliens ‘‘for a tort only in violation of the law of 


25 By Art. 621, ‘‘ Foreigners are entitled to free access to the tribunals of the nation 
within whose territorial limits they may be, for the prosecution and defense of their 
rights, in all cases within the jurisdiction of the nation . . . and are at liberty to employ 
advocates and agents of whatever description recognized by the local law, whom they 
may think proper, and in their judicial recourse may enjoy the same privileges and on 
the same terms, and no others, as members of the nation. But this right is subject to 
the condition respecting security for costs imposed upon transient persons by the laws 
affecting local tribunals.’’ The article reflected a rule found at that time in some 
twenty treaties of the United States, Great Britain and France. 

26 Arts. 593-595 (Borchard trans., 5th ed., 1918). 

27 The Diplomatic Protection of Citizens Abroad (1915), pp. 82-83. To the same 
effect, see Harvard Research Draft (cited in note 16, supra) at p. 180. 

28 Op. cit., p. 215 (italics inserted). 29 No. 80. 

801 Stat. 73. 
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nations or a treaty of the United States’’; ** over suits of a civil nature at 
common law or in equity involving $500 or more and to which an alien was 
a party ; ** over suits against aliens removed from State courts; ** and over 


31 The current version of this provision is in 28 U.S.C. 1350. Under this section, the 
amount in controversy is immaterial. By ruling of U. S. Attorney General Bonaparte, 
26 Op. Att. Gen. 250 (1907), the section provided a right of action and a forum for 
Mexican nationals claiming to have been injured by an American irrigation company. 

Under the original form of the statutory rule, it was held in 1795 that a district court 
had jurisdiction of a suit brought by a master of a French privateer for restitution of 
property seized by a third party and sold under a prior mortgage (Bolchos v. Three 
Negro Slaves, 3 Fed. Cas. No. 1,607). Two years earlier a suit in admiralty to recover 
possession of a vessel alleged to have been wrongfully seized as a prize of war was found 
not to be a suit for tort only (Moxon v. The Brigantine Fanny, 17 Fed. Cas. No. 9,895). 

In O’Reilly de Camara v. Brooks, 209 U. S. 45 (1908), an action for damages was 
brought by reason of the cancellation, by the U. S. Military Government in Havana, of 
previously granted rights to slaughter cattle within the city. Recovery was denied, on 
the holding that the right to slaughter did not survive the extinction of Spanish sov- 
ereignty and that the United States had adopted the action of the officer who ordered 
the cancellation. 

In the period following the second World War, it was held that a district court had no 
competence to entertain a complaint that Nazi officials had by means of duress compelled 
plaintiff to transfer German assets which ultimately came into the hands of the defendant. 
Bernstein v. Nederlandsche-Amerikaansche Stoomvaartmaatschappij, 76 F. Supp. 335 
(1948). 

828ec. 11. By the current version (28 U.S.C, 1332), the amount in controversy must 
exceed $3,000. In Maciak v. Olejniczak, 79 F. Supp. 817 (1948), it was held that a 
Federal District Court had jurisdiction of a civil action by a citizen of Poland (residing 
in the district) against the defendant, an American citizen and resident of the district, 
claiming in excess of $3,000 as a result of defendant’s failure to complete a building 
contract. See also Breedlove v. Nicolet, 7 Pet. 413 (1833), to the effect that an alien’s 
residence within a State will not deprive him of the right to sue in Federal courts. In 
Nelson v. Braughler et al., 35 F. (2nd) 779 (1929), it was held that while citizens of 
States may sue in the State of the citizenship of either plaintiff or defendant, aliens— 
although living in a State—can sue only in the State of defendant’s citizenship. On the 
other hand, an alien may apparently be sued in any district in which he may be found 
or in which valid service may be had. H. G. Baker & Bro. v. Pinkham et al., 211 F. 
728 (1914). 

In Kline v. Burke Construction Co., 260 U. S. 226, 233 (1922), the Court declared 
that ‘‘The right of a litigant to maintain an action in a federal court on the ground that 
there is a controversy between citizens of different States is not one derived from the 
Constitution of the United States, unless in a very indirect sense. Certainly it is not a 
right granted by the Constitution.’’ Nine years later, citing the Kline case, the Court 
of Appeals in the Ninth Circuit declared that ‘‘ No alien has a constitutional right to sue 
in the United States courts.’’ Heine v. New York Life Insurance Co., 50 F. (2nd) 382, 
386 (1931). 

Non-resident aliens’ actions meeting the requirement as to minimum amount in con- 
troversy are maintainable. Fribourg v. Pullman Co., 176 F. 981 (1910); Mahopoulus v. 
C. R. I. & P. Ry. Co., 167 F. 165 (1908). 

An alien corporation may be a party plaintiff or defendant. Price, Forbes & Co. v. 
Montgomery, 115 F. (2nd) 611 (1940); Carp v. Queen Ins. Co., 168 F. 782 (1909); 
Encherman v. Canada SS Lines, 57 F. Supp. 275 (1944). 

It appears that Federal courts have no jurisdiction over suits between aliens in which 
no federal question is involved (Montalet v. Murray, 4 Cr. 46 (1807); Jackson v. 
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suits between aliens and States of the Union.** In addition to these classes 
of cases, in those involving ‘‘federal’’ questions (7.e., questions under the 
Constitution, Federal law or treaties), an alien, just as a citizen, may gain 
access, on appeal, to the highest Federal court.*® Although the Eleventh 
Amendment to the Constitution changed the basic rule as to Federal courts’ 
jurisdiction over suits by individuals against States, the broad outlines of 
the Judiciary Act of 1789 have continued to constitute the basic statutory 
provisions of the Federal Government covering the civil judicial remedies 
of aliens. Thus, quite apart from treaty provisions, the alien has had, from 
the beginning of the National Government in the United States, freedom of 
access to Federal courts on practically the same footing as citizens. 
National legislation subsequent to the original Judiciary Act has, in the 
main, widened the alien’s right of access to courts. This is particularly 
true as to suits against the Federal Government. Under the rule of reci- 
procity, an alien may sue in the Court of Claims.** He may also bring suit 


Twentyman, 2 Pet. 136 (1829); Dodge v. Cunard SS Co., 19 F. (2nd) 500 (1927); 
Mossman v. Higginson, 4 Dall. 12 (1800); Hodgson v. Bowerbank, 5 Cr. 303 (1809)). 

A district court has been held to have no jurisdiction over a suit by an alien against 
an unincorporated association, part of whose members were aliens. Ex parte Edelstein, 
30 F. (2nd) 636 (1929). 

33 Sec. 12. 28 U.S.C. 1441 provides for removal to Federal District Courts of suits in- 
stituted in State courts over which the district courts have original jurisdiction. Gener- 
ally, suits involving aliens and which otherwise meet jurisdictional requirements are re- 
movable to district courts. Harold v. Iron Silver Mining Co., 33 F. 529 (1888) ; In re Red 
Cross Line, 277 F. 853 (1921); Ex parte Girard, Fed. Cas. No. 5,457 (1858); Roberts v. 
Pacific & A. Ry. & Nav. Co., 104 F. 577 (1900). For instances in which removal has not 
been permitted, see Cudahy v. MeGeoch, 37 F. 1 (1888); Eddy v. Casas, 118 F. 363 
(1902) ; and compare Cooley v. McArthur, 35 F. 372 (1888). For an interpretation of 
the effect of the change of language from suits ‘‘against an alien’’ to the present 
language of 28 U.S.C. 1441 (which does not specifically mention suits against aliens as 
being removable), see O’Conor v. Texas, 202 U. S. 501 (1906). 

34 Sec. 13. 

35 The general rule that Federal courts do not take jurisdiction over suits between 
aliens apparently does not apply when a Federal question is in issue and the amount in 
controversy is within the statutory requirement (Dodge v. Cunard SS Co., 19 F. (2nd) 500 
(1927), especially statement and cases cited at p. 502). 

86 By 28 U.S.C. 2502, ‘‘Citizens or subjects of any foreign government which accords 
to citizens of the United States the right to prosecute claims against their government 
in its courts may sue the United States in the Court of Claims if the subject matter of the 
suit is otherwise within such Court’s jurisdiction.’’ This provision derives from the 
Act of July 27, 1868, 15 Stat. 243. The latter provided that no suit was to be maintained 
in any United States or State court by or for an alien against the United States for any 
action taken under the Acts of 1863 and 1864 relating to the seizure of abandoned 
property in insurrectionary districts. A proviso added: ‘‘That this section shall not be 
construed so as to deprive aliens who are citizens or subjects of any government which 
accords to citizens of the United States the right to prosecute claims against such govern- 
ments in its courts, of the privilege of prosecuting claims against the United States in 
the court of claims, as now provided by law.’’ It appears that prior to the Act of 1868 
aliens could bring suit in the Court of Claims without reference to reciprocal rights of 
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against the Federal Government in admiralty cases where the Government 


United States citizens to sue in courts of the foreign countries. In Wagner’s Case, 5 
Ct. Cl. 637 (1869) the Court said: 

‘*The claimant is a Bavarian by birth, and at the time of filing his petition he was 
not naturalized, nor is it shown that the Kingdom of Bavaria accords to citizens of the 
United States the right to prosecute claims against that government. But it does appear 
that the claimant was regularly naturalized, and declared a citizen of the United States on 
the 9th of November, 1868. The act prohibiting aliens from suing in this court, except in 
cases therein provided, was not passed until July 27, 1868 [petition filed Sept. 18, 1867], 
and the plea of alienage appears not to have been filed until the 11th of January, 1869. 

‘*At the time the suit was brought, there was no disability resting on the claimant. 
He could sue in this court at that time at the common law, and the statute imposing the 
disability was not pleaded until after he was regularly naturalized.’’ 

As to lists of states which have met the condition of reciprocity specified in the statute, 
see statement by Judge Richardson in 17 Ct. Cl. 17, and statement in Hackworth, Digest, 
Vol. III, pp. 565-566. A treaty according to the citizens or subjects of each party ‘‘ free 
access to the tribunals of justice in their litigious affairs’’ was held to apply only to 
litigious affairs of aliens with each other and with citizens, and was held not to apply to 
the right contemplated by 28 U.8.C. 2502. Valk v. U. S., 29 Ct. Cl. 62 (1894); affirmed 
168 U. S. 703. Suits by foreign corporations will be entertained (Volunteer Fleet v. 
U. S., 282 U. 8. 481 (1931); Reid Wrecking Co. v. U. 8., 202 F. 314 (1913); Philippine 
Sugar Estates Development Co. v. U. 8., 39 Ct. Cl. 225 (1904)). 

An alien plaintiff must show reciprocity. Muller v. U. S., 4 Ct. Cl. 61 (1868); 
Aktiebolaget Ino-Industri v. U. 8., 54 F. Supp. 844 (1944). But if the foreign govern- 
ment gives to United States citizens the same right of suit against it which its own 
citizens have, then suit can be maintained in the Court of Claims, notwithstanding 
neither American citizen nor foreigner could maintain that kind of suit against the 
foreign government. Brodie v. U. 8., 62 Ct. Cl. 29 (1926). The Swiss Confederation 
was allowed to sue in the Court of Claims (108 Ct. Cl. 388 (1947)), but a foreign govern- 
ment may not maintain an action in that court for the adjustment of a diplomatic claim 
(Berger v. U. 8., 36 Ct. Cl. 243 (1901)). 

By 28 U.8.C. 1491, the Court of Claims had jurisdiction over claims against the United 
States ‘‘(1) Founded upon the Constitution; or (2) Founded upon any Act of Congress; 
or (3) Founded upon any regulation of an executive department; or (4) Founded upon 
any express or implied contract with the United States; or (5) For liquidated or un- 
liquidated damages in cases not sounding in tort.’’ 26 U.S.C. 1502 contains the rule 
that, ‘‘ Except as otherwise provided by Act of Congress, the Court of Claims shall not 
have jurisdiction ef any claim against the United States growing out of or dependent 
upon any treaty entered into with foreign nations.’’ This section derives from the Act 
of March 3, 1863, Sec. 9 (12 Stat. 765, 767), from which was deleted after ‘‘nations’’ 
the phrase ‘‘or with the Indian tribes.’’ A Member of the House of Representatives 
explained the purpose of the section as follows: 

‘“Tt will be observed that jurisdiction of claims arising upon treaties is withheld from 
the court. According to the practice of nations, such claims are usually adjusted by com- 
missioners specially appointed for the purpose. Besides, they often partake of a political 
character, which renders it proper that they should be under the immediate supervision 
of Congress. For those and other reasons it has been deemed prudent to retain the 
jurisdiction over them in Congress.’’ (Remarks of Mr. Porter, Cong. Globe, 2d Sess., 
37th Congress, Appendix, p. 124, April 15, 1862.) 

Sec. 1502 has been the subject of some judicial interpretation. The Court of Claims 
was found without jurisdiction to adjudicate a claim of patentee growing out of or 
dependent upon provisions of the Agreement with Great Britain, signed Aug. 24, 1942 
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is owner or charterer of vessels,*” and apparently he may be a plaintiff un- 
der the provisions of the Federal Tort Claims Act of 1948.* 

A feature of United States law which merits emphasis in this connection 
is the use, in the Fifth and Fourteenth Amendments of the Federal Con- 


(56 Stat. (2) 1594), and relating to interchange of patent rights (Yassin v. U. S., 110 
Ct. Cl. 211 (1948)). A suit for refund of twenty per cent of the internal revenue tax 
imposed by Sec. 10 of the Tariff Act of July 24, 1897 (on the ground of provisions of 
Art. II of the Treaty of Dec. 11, 1902, with Cuba), was held to be a claim growing out of 
or dependent upon a treaty, notwithstanding that the terms of the treaty were em- 
braced thereafter in an Act of Congress (Faber, Coe & Gregg, Inc., v. U. S., 71 Ct. Cl. 
296 (1930)). In 1883 the Court decided that it did not have jurisdiction over a case 
involving property situated in Alaska, title to which depended upon the terms of the 
treaty ceding Alaska (Kinkead v. U. 8., 18 Ct. Cl. 504). 

87 By 46 U.S.C. 781, ‘‘A libel in personam in admiralty may be brought against the 
United States, or a petition impleading the United States, for damages caused by a public 
vessel of the United States, and for compensation for towage and salvage services, 
including contract salvage, rendered to a public vessel of the United States, Provided, 
That the cause of action arose after the 6th day of April, 1920.’’ Relative to this 
section, 46 U.S.C. 785 provides that ‘‘No suit may be brought under this chapter by a 
national of any foreign government unless it shall appear to the satisfaction of the court 
in which suit is brought that said government, under similar circumstances, allows na- 
tionals of the United States to sue in its courts.’’ Under this rule, nationals of Norway, 
Canada, and The Netherlands, respectively, have qualified. Westfal-Larsen & Co., v. 
U. 8., 41 F. (2nd) 550 (1930); The Mary F. Anderson, 35 F. (2nd) 400 (1929); N. V. 
Stoomvaart Mattschaippij Nederland v. U. S., 18 F. Supp. 567 (1937). In the last-cited 
case, competence to sue was based on evidence consisting of correspondence between the 
Department of State and the Minister of The Netherlands. With respect to Sec. 785, 
U.8.C., Title 46, Section 783 permits a cross-libel or set-off of counterclaim when suit is 
brought by the United States, and in U. 8S. v. The Australia Star, 172 F. (2nd) 472 
(1949), certiorari denied, 338 U. S. 823, it was held that reciprocity was not required to 
be established by a foreigner filing a cross-libel. 

By 46 U.S.C. 742, a libel in personam is permitted against the United States if the 
vessel is owned by the United States or by any corporation in which the United States 
owns the entire capital stock, or if the vessel is in the possession of the United States or 
such corporation or operated by or for the United States or such corporation, and if such 
vessel, if privately owned and operated, would be open to proceedings in admiralty, pro- 
vided such vessel is employed as merchant vessel or is a tugboat operated by such corpora- 
tion. (See 46 U.S.C. 741). In The Elmac, 285 F. 665 (1922), Judge Hand noted that the 
libelant ‘‘is a Cuban corporation, and is not alleged to reside or have its principal place of 
business in this country. This, in my opinion, is a fatal objection to the suit... .’’ 
He distinguished the Elmac case from Middleton & Co. v. U. S., 273 F. 199 (1921), 
where the holding was that the venue stipulation that suits shall be brought in ‘‘the 
district in which the parties so suing, or any of them, reside or have their principal 
place of business,’’ did not apply to a suit by an alien or a foreign corporation having no 
place of business in the United States, since in that case the libelant may be considered, 
for the purpose of the suit, to reside in any district. Suit in the Middleton case was 
brought by an American agent of a Japanese corporation. 

In Balfour, Guthrie & Co. v. U. 8., 90 F. Supp. 831 (1950), the company and the United 
Nations filed a suit against the United States as owner, and a steamship company as 
charterer, of a vessel on which powdered milk of UNICEF was shipped to Italy and 
Greece, alleging failure to deliver a portion of shipment and damage to another portion. 
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stitution, and in various Federal Statutes, of the term ‘‘person’’ instead of 
‘‘eitizen,’’ the effect being that aliens are accorded substantial guaranties 
with respect to their judicial remedies.*® 

In general, aliens have access to the courts of the several States. In 
particular instances treaties have been invoked to settle the question, where 
access might otherwise have been denied.*® Even in the absence of treaties 


The court held that the UNO could sue the charter company, noting that by the Inter- 
national Organizations Immunities Act, 22 U.S.C. 288-288f, designated organizations, 
such as the UNO (designated by Exec. Order 9698, Feb. 19, 1946), possess the capacity 
**to institute legal proceedings.’’ As to the UNO’s suing the United States, the court 
said that ‘‘It is apparent that Article 104 of the Charter of the United Nations was 
never intended to provide a method for settling differences between the United Nations 
and its members. It is equally clear that the International Organizations Immunities 
Act does not amount to a waiver of the United States’ sovereign immunity from suit. 
The precise question posed is whether the capacity to institute legal proceedings conferred 
on the United Nations by that Act includes the competence to sue the United States in 
eases in which the United States has consented to suit by other litigants’’ (at p. 833). 
The court then held that the UNO could institute a libel suit under 46 U.S.C. 741 et seq. 

3828 U.S.C. 1346 gives the district courts, concurrently with the Court of Claims, 
jurisdiction over (a) civil action for the recovery of any internal revenue tax erroneously 
or illegally collected (with a proviso as to amount), and (b) any other civil action 
against the United States, not involving more than $10,000, founded on the Constitution, 
a Congressional Act, a regulation, a contract express or implied, or for liquidated or 
unliquidated damages in cases not sounding in tort. It also confers exclusive jurisdiction 
over actions for money damages for injury, etc., caused by an act of a government 
employee. It has been held that, under the section, suits against the United States by 
aliens were authorized (U. 8S. v. New York & O. SS Co., 216 F. 61 (1914), certiorari 
denied, 238 U. 8. 646). 

By 28 U.S.C. 2671 et seq., tort claims of $1,000 or less against the United States may 
be adjusted administratively. Presumably an alien could claim, for Sec. 2672 gives 
agency heads authority to ‘‘consider, ascertain, adjust, determine, and settle any claim 
for money damages of $1,000 or less... .’’ (Italics inserted.) 

898 U.S.C. 41 (derived from the Civil Rights Act of 1866), provides that: ‘‘ All 
persons within the jurisdiction of the United States shall have the same right in every 
State and Territory to make and enforce contracts, to sue, be parties, give evidence, and 
to the full and equal benefit of all laws and proceedings for the security of persons and 
property as is enjoyed by white citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and to no other.’’ Aliens receive 
the benefit of this provision. (Whitfield v. Hanges, 222 F. 745 (1915).) Aliens illegally 
within the United States have been permitted to sue for damages. (Martinez v. Fox Valley 
Bus Lines, 17 F. Supp. 576 (1936).) In Wisconsin, however, an alien illegally within 
the United States was denied the right to sue for wages. (Coules v. Pharris, 212 Wis. 
558 (1933).) 

A much cited case on the interpretation of the Fourteenth Amendment and involving 
rights of aliens is Barbier v. Connally, 113 U. 8S. 27 (1885). 

In Roberto v. Hartford Fire Insurance Co., 177 F. (2nd) 811 (1949), a Federal court 
held that an alien awaiting deportation had the right to enter into a contract of fire 
insurance and to recover on the policy. 

40 See, for examples, Executors of Cruden v. Neale, 2 N. C. 338 (1796), with reference 
to Art. 4 of the 1783 Peace Treaty with Great Britain; Harden v. Fisher, 1 Wheat. 300 
(1816), with reference to Art. 9 of the Jay Treaty with Great Britain. 
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or statutes, however, State courts as a rule permit access on the ground 
of comity between nations.** 

Federal and State laws and practice indicate that aliens in the United 
States are accorded substantially the same rights of access as are American 
nationals. This finds reaffirmation in opinions of Attorneys General and 
in the writings of American publicists.*” 


III. Treaty Provisions 


Commercial treaties are not, of course, the only ones in which parties have 
provided for aliens’ access to courts. The Treaty of Peace with Great 
Britain, 1783, will illustrate. By its fourth article, creditors were not to 
meet with any ‘‘lawful impediment”’ to the recovery of full value of bona 
fide debts previously contracted. The treaty further provided (in Article 
5) that Congress would recommend the restitution of lands confiscated by 
the States; persons who had any interest in such lands were to meet with 
no ‘‘lawful impediment’’ in the prosecution of their just rights.** 

By the Consular Convention of 1788 with France, that country agreed 
to give American merchants the benefit of special commercial courts in 
France, and the United States agreed to provide ‘‘equivalent advantages”’ 


41 Corpus Juris, Vol. 2, 1070-1071; Corpus Juris Secundum, Vol. 3, pp. 533, 534; 
American Jurisprudence, Vol. 2, pp. 494-495; Clarke v. Morey, 10 Johns. 68 (1813) ; 
Krachanake v. Acme Mfg. Co., 175 N. C. 435 (1918). Berger v. Stevens, 197 N. C. 234 
(1929), involved suit by non-resident aliens, the suit being permitted. Suits between 
aliens are generally maintainable in State courts. (Corpus Juris, Vol. 2, p. 1071, note 
48, for citations.) 

421 Op. Atty. Gen. 192 (1816), Rush; ibid. 229 (1855), Cushing; Wharton, A 
Treatise on the Conflict of Laws (2nd ed., 1881), §17. 

‘*The policy of the United States in all cases of complaints made by foreigners is to 
extend to them the same means of redress as is enjoyed by our own citizens.’’ J. B. 
Moore, Digest of International Law, Vol. 4, p. 7. 

‘*Mutual freedom of access to the courts on a basis of equality with nationals is gen- 
erally assured to the nationals of the contracting parties in the treaties between the 
United States and other countries.’’ G. H. Hackworth, Digest of International Law, 
Vol. 3, p. 562. 

It may be noted that non-resident aliens, as any non-resident plaintiffs, are customarily 
required to deposit security for costs. In Federal courts, the privilege of suing in 
forma pauperis is restricted to citizens of the United States (30 Stat. 866). Cf. 
Hackworth, Digest, Vol. 3, pp. 569-570. 

438 Stat. 80. On Art. 4, see the fourth of the preliminary articles of peace, 8 Stat. 
54, and, for an application by North Carolina State courts, Executors of Cruden v. 
Neale, 2 N. C. 338 (1796). 

On the fifth article, see Gordon v. Kerr, Fed. Cas. No. 5,611 (1805), in which Judge 
Washington said in his charge to the jury that if the ‘‘states thought proper to restore 
[confiscated lands], their power to do it grew out of this treaty; and so far neutralized 
any article of their constitution, which prohibited, in other cases, the exercise of such 


right... 
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for French merchants.** A separate section allowed consular jurisdiction 
over civil disputes between Americans in France or between Frenchmen in 
the United States, with appeals from consular sentences to courts in the 
United States and France, respectively.*® Consular conventions have some- 
times stipulated that consuls should have access to courts in connection 
with certain of the legai affairs of their nationals,** and there have been 
some special conventions on the subject of inheritance.** 

Multilateral conventions on industrial property and on copyright have 
sometimes provided that foreign owners of such property shall have in 
the territories of the contracting parties the same legal remedies as citizens 
in the matter of alleged infringements of their rights, provided that they 
comply with the formalities and requirements imposed by the national law 
of the territorial state upon its own citizens.** In certain countries wherein 
the United States and other nations have had extraterritorial privileges, the 
problem of protection of trademarks and patents was frequently handled by 
exchange of notes providing for suits before appropriate consular tribunals 


448 Stat. 106 (Art. 13). 

45 Art. 12. A provision similar to Art. 12 had been discussed in 1781 when France 
made overtures to conclude the consular convention envisaged in Art. 29 of the 1778 
commercial treaty (Luzerne’s proposal in Secret Journals, Vol. 3, pp. 6-19). Further- 
more, in 1782 the American Congress approved a plan of a consular convention which 
contained provisions for consular jurisdiction not only in civil disputes between 
nationals, but also in cases of criminal acts committed in France by an American against 
an American and in the United States by a Frenchman against a Frenchman (Jbid., 
pp. 66-78). 

46 See provisions on administration of estates of deceased nationals, as in Art. 14 of 
the treaty with Sweden, 1910, 37 Stat. 1479. Norwegian consular representatives once 
referred to difficulties of consuls in handling the affairs of their deceased nationals before 
American courts, declaring that the ‘‘only effective and proper remedy of the... 
enumerated abuses is by treaties properly worded. In this connection, it should be borne 
in mind that the Courts of the United States receive little, if any influence, in considering 
the rights of consuls, from the background of historical precedent, international comity, 
and even the law of nations... .’’ Department of State file (National Archives) 
711.572/63. 

For example of consular jurisdiction as to crews of vessels under the flag of the 
consul’s country, see Art. 12 of the 1926 treaty with Cuba, 44 Stat. 2471. 

47 See agreements with various German States providing that disputes between dif- 
ferent claimants to the same inheritance should be decided in the last resort ‘‘ according 
to the laws and by the judges of the country’’ where the property was situated. (With 
Hesse, 1844, 9 Stat. 818, Art. 5; with Wurttemberg, 1844, 8 Stat. 588, Art. 5; with 
Bavaria, 1845, 9 Stat. 826, Art. 5; with Saxony, 1845, 9 Stat. 830, Art. 5; with Nassau, 
1846, 9 Stat. 849, Art. 5.) 

48 See Convention of 1883, 25 Stat. 1372, Arts. 2, 3; Pan American Convention on 
Copyrights, and those on Patents and Trademarks, 1910, 38 Stat. 1785, 1811, and 39 
Stat. 1675; Convention on Industrial Property, 1911, 38 Stat. 1645; Pan American 
Trademark Convention, 1923, 44 Stat. 2494; Pan American Trademark Convention, 
1929, 46 Stat. 2907. 
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in cases of infringement by nationals of states having such extraterritorial 
privileges.*® 

Treaties of cession may provide for access to courts. Thus, when it 
acquired the Virgin Islands, the United States agreed that Danish subjects 
residing in the Islands should have the right to appear before the insular 
courts and to pursue the same course therein as citizens might.°° When 
relinquishing extraterritorial rights, the United States has frequently se- 
cured stipulations concerning the judicial rights of American citizens." 
Special agreements relating to claims of citizens against foreign states may 
include provisions concerning access to domestic courts, as in the case of 
the 1927 exchange of notes with Great Britain with respect to alleged loss 
or damage through war measures taken during the first World War.* 

An alien corporation’s right of access to courts has been the subject of at 
least one multilateral agreement. The Protocol Embodying A Declaration 
on the Juridical Personality of Foreign Companies provided that: 


Companies constituted in accordance with the laws of one of the Con- 
tracting States, and which have their seats in its territory, shall be 
able to exercise in the territories of the other Contracting States, not- 
withstanding that they do not have a permanent establishment, branch 
or agency in such territories, any commercial activity which is not con- 
trary to the laws of such States and to enter appearances in the courts 
as plaintiffs or defendants, provided they comply with the laws of the 
country in question."® 


49 See exchange of notes with Great Britain concerning protection of trademarks in 
Morocco, 1899, Malloy, Treaties, Vol. I, p. 778; with Germany, 1901, ibid., p. 559; with 
Italy, 1904, ibid., p. 989; and exchange of notes with Belgium concerning protection of 
trademarks in China, 1905, ibid, p. 111; with France, 1905, ibid., p. 545; with Germany, 
1905, ibid., p. 560; with Great Britain, 1905, ibid., p. 800; with Italy, 1905, ibid., p. 991; 
with Denmark, 1907, ibid., p. 399. See also exchange of notes with Great Britain 
concerning protection of patents in Morocco, 1907, ibid., p. 808. 

50 39 Stat. 1706, Art. 7. 

51 See treaty of 1905 with Great Britain, in which extraterritorial rights in Zanzibar 
were relinquished, 34 Stat. 2870, Art. 2; exchange of notes with Iran, 1927, 47 Stat. 2644; 
treaty of 1943 with China, 57 Stat. 767, Arts. 1, 5. 

52It was mutually agreed not to present claims or request international arbitration. 
With certain exceptions, nationals claiming to have suffered losses were to be referred 
for remedy to the appropriate judicial or administrative tribunals of the government 
which had allegedly caused the damage or loss. Each government agreed to ‘‘use its 
best endeavours’’ to secure to the nationals of the other ‘‘the same rights and remedies 
as may be enjoyed by its own nationals in similar circumstances.’’ U.S. Treaty Series, 
No. 756. 

58U. 8. Treaty Series, No. 973. The drafting committee declared this to be ‘‘in 
harmony with the doctrine established in the laws of their respective countries.’’ The 
United States signed subject to the understanding that the described companies should 
be ‘‘permitted to sue or defend suits of any kind, without the requirement of registra- 
tion or domestication.’’ The protocol was opened for signature on June 25, 1936. 
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Access to municipal courts for international public organizations rests 
upon provisions of international agreements,** as given effect through 
municipal legislation.™ 


A. Commercial Treaties from 1776 to 1824 


For the purpose of analyzing their provisions concerning access to courts, 
commercial treaties which the United States has made may be grouped into 
(1) those from 1776 to 1824, (2) those from 1824 to 1923, (3) those from 1923 
to 1946, and (4) those since 1946. The Continental Congress approved in 
1776 a ‘‘Treaty Plan’’ which did not contain rules as to aliens’ civil judicial 
remedies, although there were some articles in it relative to judicial rights 
in admiralty and prize proceedings.*® General access provisions did not, 
as a rule, appear in the treaties between 1776 and 1824. Of the twenty 
commercial treaties concluded during the period, only that which Pinckney 
negotiated with Spain in 1795 contained comprehensive clauses on the 
subject. It set forth that ‘‘inhabitants of the territories’’ of each party 
were to have ‘‘free access’’ to the courts of justice of the other party for the 
purpose of prosecuting suits for recovery of their property, the payment of 
debts and the satisfaction of their damages. This right of action was to 
be against citizens of the other country ‘‘or any other persons whatsoever, 
who may have taken refuge therein.’’ The proceedings and sentences were to 
be ‘‘the same as if the contending parties had been subjects or citizens of the 
said country.’’*’ The history of earlier negotiations with Spain indicates 
that the provision concerning persons taking refuge resulted from previous 
attempts to conclude extradition arrangements applicable to United States 
territories and to adjoining Spanish territories."* 


54 These may, as in the case of the International Bank, provide that the organization 
shall have ‘‘full juridical personality,’’ and, in particular, the capacity to contract, 
acquire property and institute legal proceedings (60 Stat. 1440, Art. VII, Sec. 2), or, as 
in the case of the United Nations Charter (Art. 104) and a number of other multilateral 
instruments, provide for ‘‘such legal capacity’’ in the territories of the Member States 
as may be necessary for the exercise of the organizations’ functions and the fulfillment 
of their purposes. 

55 See the International Organizations Immunities Act, 59 Stat. 669, Secs. 1, 2. Speci- 
fied, inter alia, were the capacity to institute legal proceedings, and the enjoyment of 
immunity from suit and legal process in the same manner as foreign governments. As is 
well known, the United States has not acceded to the Convention on the Privileges and 
Immunities of the United Nations (a text of which is in U. N. Doc. A/64, July 1, 1946; 
also this Journal, Supp., Vol. 43 (1949), p. 1). 

86 Arts. 4, 5, 6 and 16 of the final draft (Journals of the Continental Congress, Vol. 
5, pp. 768-779) contained provisions relating to property ‘‘piratically taken’’ and carried 
into the territories of the contracting parties, and to the condemnation of contraband 
goods. 

57 Art. 20. 

58 Extradition arrangements had been the subject of earlier negotiations, particularly 
those of 1786-87. A treaty plan dated Sept. 5, 1787, provided for mutual protection 
of nationals, but not of malefactors fleeing from one country to the other, who were 
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Concerned for the rights of American citizens before Spanish tribunals, 
Pinckney secured provisions concerning the employment of counsel and 
agents and the right to be present at trial proceedings.*® The access-to- 
courts provisions of the treaty remained in effect until the Spanish-Amer- 
ican War, being renewed by the treaty of 1819 © and reinterpreted by a 
protocol of 1877.°' The provisions comprised the major elements of what 
the United States was to secure in its commercial treaties during the last 
three quarters of the nineteenth century. 


to be surrendered. Miguel Gomez del Campillo, Relaciones Diplomaticas entre Espana 
y Los Estados Unidos, Vol. 1 (1944), pp. 385-398. Negotiations for a commercial 
treaty having been reopened in Madrid in 1791-92, Jefferson sent additional instruc- 
tions to the American negotiators concerning an extradition convention. A part of the 
draft convention was as follows: 

‘*The courts of justice of the United States and provinces shall be reciprocally 
open for the demand and recovery of debts due to any person inhabiting the one, from 
any person fled therefrom and found in the other, in like manner as they are open to 
their own citizens; likewise for the recovery of the property, or the value thereof, carried 
away from any person inhabiting the one, by any person fled therefrom and found in the 
other; which carrying away shall give a right of civil action, whether the fugitive came to 
the original possession lawfully or unlawfully, even feloneously; likewise for the recovery 
of damages sustained by any forgery committed by such fugitive. And the same pro- 
vision shall hold in favor of the representatives of the original creditor or sufferer, and 
against the representatives of the original debtor, carrier away, or forger; also in favor 
of either Government, or of corporations, as of natural persons; but in no case shall the 
person of the defendant be imprisoned for the debt, though the process, whether original, 
mesne, or final, be, for the form sake, directed against his person. If the time between 
the flight and the commencement of the action exceed not—years, it shall be counted 
but as one day under any act of limitations.’’ (American State Papers, Foreign 
Relations, Vol. 1, p. 258; italics inserted.) 

In a paper on mutual delivery of fugitives from justice, Jefferson wrote: 

‘*The carrying away of the property of another may also be reasonably made to found 
a civil action. 

‘*A conviction, then, may include forgery, and the carrying away of the property of 
others, under the head of— 

‘3rd. Flight from debts. To remit the fugitive in this case, would be to remit him 
in every case: for, in the present state of things, it is next to impossible not to owe 
something. But I see neither injustice nor inconvenience in permitting the fugitive 
to be sued in our courts. The laws of some countries punishing the unfortunate debtor 
by perpetual imprisonment, he is right to liberate himself by flight; and it would be 
wrong to re-imprison him in the country to which he flees. Let all process, therefore, be 
confined to his property.’’ (Jbid., p. 258.) 

59 On the negotiation of the treaty see, generally, S. F. Bemis, Pinckney’s Treaty 
(1926). Of Art. 20, Pinckney wrote that it ‘‘appears favorable to us.’’ (American 
State Papers, Foreign Relations, Vol. 1, p. 546.) Portions of Art. 7 also had to do 
with judicial remedies, covering (1) procedure in connection with arrests for debts, and 
(2) foreigners’ employment of counsel and agents, and the agents’ attendance at pro- 
ceedings and examinations. ‘‘The first part,’’ said Pinckney, ‘‘taken from the 16th of 
Prussia; the latter part I added, because I considered it a good stipulation in all situa- 
tions, but particularly so in Spain.’’ (JIbid., p. 545.) 

60 8 Stat. 252, Art. 12. 6119 Stat. 656. 
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Of the eleven other commercial treaties which the United States concluded 
during this period with European nations, four—with France, 1778 and 
1822, and with Britain, 1815 and 1818—contained relatively little on aliens’ 
rights in ordinary civil proceedings. Five contained provisions on suits 
against aliens for debt. By the treaty of 1782 with The Netherlands, such 
actions were to be made ‘‘by the command and authority of Justice, and 
by the ordinary methods’’; court proceedings therein were to be ‘‘by way 
of Law, according to the forms of Justice.’’*? It was to be ‘‘lawful and 
free for the subjects of each Party, to employ such advocates, Attorneys, 
Notaries, Solicitors, or Factors, as they shall judge proper,’’ but there was 
no specific stipulation as to the alien’s having access to civil courts.** The 
treaty of 1783 with Sweden, as also that of 1816, provided that actions for 
debt should be ‘‘made by order and by authority of justice and according 
to the ordinary course . . . for which process shall be in the way of right 
according to the forms of justice.’’°* With Prussia (treaties of 1785 and 
1799) the United States agreed that in cases involving debts contracted by 
nationals of one party within the jurisdiction of the other, actions should 
be ‘‘made and prosecuted by order and authority of law only and according 
to the regular course of proceedings usual in such cases.’’ °° 

In the Jay Treaty, 1794, Article 3 (relating to commercial intercourse 
between the United States and British territory in America) recorded the 
two governments’ agreement to ‘‘ promote this amicable intercourse, by caus- 
ing speedy and impartial justice to be done, and necessary protection to be 
extended to all who may be concerned therein.’’®* By Article 9, nationals 
of either party holding lands in the territory of the other might continue 
to hold, grant, sell or devise ‘‘as if they were natives.’’ Neither they nor 
their assigns were, so far as the said lands and legal remedies incident 
thereto were concerned, to be regarded as aliens.*’ 

With France, in the treaty of 1800, the United States agreed that, in 
eases of debts between the nationals of the two countries, or between one 
state and an individual of the other, payment might be ‘‘ prosecuted in the 
same manner, as if there had been no misunderstanding between the two 
States.’’ ° 


628 Stat. 32, Art. 8. Substantially this language appears in the ‘‘plan’’ which was 
included in the instructions of John Adams, American negotiator. Secret Journals of 
the Congress of the Confederation, Foreign Affairs, Vol. 2, pp. 377, 382-383. 

68 Art. 7. Cf. Adams’ instructions (referred to in preceding note), p. 382. 

648 Stat. 60, Art. 17. This article was one of those renewed by Art. 12 of the 1816 
treaty with Sweden and Norway. 

65 8 Stat. 84, 162 (Art. 16 in each case). 66 8 Stat. 116. 

67 Provisions of this article, particularly as they affected State laws, became the sub- 
ject of judicial application. See, e.g., Fairfax’s Devisee v. Hunter’s Lessee, 7 Cr. 603 
(1813); Orr v. Hodgson, 4 Wheat. 453 (1819); Bright’s Lessee v. Rochester, 7 Wheat. 
535 (1822); Harden v. Fisher, 1 Wheat. 300 (1816). 

68 8 Stat. 178, Art. 5. 
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With one exception (the 1796 treaty with Tripoli), the seven treaties 
which the United States made with Barbary States during the period made 
express provision for civil disputes involving Americans. They permitted 
American consuls to exercise extraterritorial jurisdiction between Ameri- 
cans ; ** three provided for consular jurisdiction in cases between Americans 
and nationals of third states."° Four stipulated the manner in which dis- 
putes between Americans and Barbary State nationals should be resolved. 
For example, each of the three treaties with Algiers set forth that such suits 
should be decided ‘‘by the Dey in person and no other.’’™ By the treaty 
of 1797 with Tunis, trial was to be held in the presence of the consul or 
agent, who was to ‘‘endeavor to accommodate the difference.’’ * 


B. Commercial Treaties from 1824 to 1923 


In this period the United States concluded more than eighty commercial 
treaties, all of the major areas of the world being represented by the other 
party states. Approximately half of the treaties contained clauses on access 
to courts. Since the consistent use of such provisions begins with the 
Colombian treaty of 1824, the negotiation of that instrument invites atten- 
tion. Included in the draft treaty which the Colombians presented was a 
clause by which the parties were to afford protection to 


citizens and subjects, traders, or professors of any liberal or mechanical 
art, whether residents or visitors, who may be found in their respective 
territories, opening ard offering the courts of justice for their legal 
resort upon the same terms as to the native or naturalized citizens of 
the country in which they may be.” 


The American counter-draft incorporated without material changes this 
proposal as to access."* In addition, the American draft proposed that 
citizens of each country should have in the other’s territory the right to 
employ counsel and agents, and that such agents should have ‘‘free access 
to be present at the proceedings in such cases, and at the taking of all ex- 
planations and evidences which may be exhibited in the said trials.’’ 
To the apparent surprise of the American negotiator, the other side’s re- 


69 Morocco, 1786, 8 Stat. 100, Art. 20; Algiers, 1795, 8 Stat. 133, Art. 15; Tunis, 1797, 
8 Stat. 157, Art. 20; Tripoli, 1805, 8 Stat. 214, Art. 18; Algiers, 1815, 8 Stat. 224, Art. 
19; Algiers, 1816, 8 Stat. 244, Art. 19. 

The 1796 treaty with Tripoli (8 Stat. 154) provided in Art. 9 for most-favored-nation 
treatment in connection with the privileges, immunities and jurisdiction of the consul. 

70 Tripoli, 1805, Art. 18; Algiers, 1815, Art. 19; Algiers, 1816, Art. 19. 

71 Treaty of 1795, Art. 15; treaty of 1815, Art. 19; treaty of 1816, Art. 19. 

72 Art. 22. 

78 American State Papers, Foreign Relations, Vol. 5, p. 709, Art. 5 of the Colombian 
project. 
74 Ibid., p. 713, Art. 5 of the American counter-draft. 
15 Ibid., p. 714, Art. 16 of the American counter-draft. 
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action to this proposal was that it would produce difficulties.*° To meet the 
latter, there was a re-phrasing, and the negotiators agreed upon the follow- 
ing (as Article 10) : 


Both the contracting parties promise and engage formally to give 
their special protection to the persons and property of the citizens of 
each other of all occupations, who may be in the territories subject to 
the jurisdiction of the one or the other, transient or dwelling therein, 
leaving open and free to them the tribunals of justice for their judicial 
recourse, on the same terms which are usual and customary, with the 
natives or citizens of the country in which they may be; for which they 
may employ in defense of their rights such advocates, solicitors, no- 
taries, agents, and factors, as they may judge proper, in all their trials 
at law; and such citizens or agents shall have free opportunity to be 
present at the decisions and sentences of the tribunals, in all cases which 
may concern them, and likewise at the taking of all examinations and 
evidence which may be exhibited in the said trials."" 


The Colombian treaty thus sought to lay down (1) the persons to be 
entitled to access; (2) the basis on which they were to have such access; 
(3) the tribunals which were to be open; (4) the kinds of actions for which 
tribunals were to be opened; (5) the extent of the privilege of employing 
counsel and agents; and (6) procedural rights which were to be accorded. 
These broad lines were, as a rule, followed in subsequent treaties of the 
period, but there were variations with respect to each one of these lines. 

As to the persons entitled to access, practically all of the general access 
clauses limited the right to citizens and subjects of the contracting states 
(the term ‘‘national’’ not being used). The 1840 treaty with Hanover, 
however, spoke of ‘‘inhabitants,’’ and that of 1891 with Congo included 
‘‘inhabitants’’ along with citizens.”* In a dozen or more instances, the 
language covered citizens ‘‘of all occupations,’’*® and in four treaties 
benefits were to go to citizens ‘‘of all classes and occupations.’’ *° 


76 The American negotiator reported the reaction as follows: 

***Would ...,’ said the plenipotentiary of Colombia, ‘that legislation of this 
country was as perfect as that of the United States, in order to accede without hesitation 
to this article. But that advocates, proctors, agents, and factors should be present at all 
the proceedings of the tribunal in such cases, and at the taking of all examinations and 
declarations in the suits, would not fail to offer some difficulties in the forensic practices 
of this country.’ ’’ (Ibid., pp. 726-727.) 

The American negotiator observed that: ‘‘ As the citizens of all other countries are 
sure to enjoy the benefits of this article in the United States without any treaty, I 
thought that it could not be amiss to secure to our citizens in this way the enjoyment of 
like benefits.’’ (Ibid., p. 722.) 

778 Stat. 306. 78 8 Stat. 552, Art. 1; 27 Stat. 926, Art. 3. 

79 Colombia, 1824 (cited supra), Art. 10; Central America, 1825, 8 Stat. 322, Art. 12; 
Hanseatic Republics, 1827, 8 Stat. 366, Art. 8; Brazil, 1828, 8 Stat. 390, Art. 12; Mexico, 
1831, 8 Stat. 410, Art. 14; Chile, 1832, 8 Stat. 434, Art. 10; Venezuela, 1836, 8 Stat. 466, 
Art. 13; Ecuador, 1839, 8 Stat. 534, Art. 13; New Granada, 1846, 9 Stat. 881, Art. 13; 


ae 
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The language of the general access provisions did not settle the ques- 
tion of the right of non-resident aliens to sue. More than fifteen of the 
treaties meriioned as persons entitled to free access the citizens of the con- 
tracting parties ‘‘who may be in the territories of one or the other, transient 
or dwelling’’ therein,** while in a few instances the reference was simply 
to citizens of one state in the territories of the other.** The remaining 
agreements did not specify physical presence in the country, but in almost 
all of them the access provisions occurred in connection with rights of 
establishment or sojourn. 

National treatment was, for the great majority of the access clauses dur- 
ing this period, the agreed basis. The most common descriptive wording, 
illustrated in seventeen treaties, is ‘‘on the same terms which are usual and 
customary with the natives or citizens’’ of the territorial state.** A few 
treaties specify ‘‘the same terms which are granted by the laws and usage 
of the country’’ to native citizens.** With Paraguay (1859) it was agreed 
that, in the matter of access, nationals of the other party state were to have 
‘‘the same rights and privileges as native citizens.’’** The Italian treaty 
of 1871 provided for access ‘‘without any other conditions, restrictions, 
or taxes than such as are imposed upon the natives.’’** Japan and the 
United States (1894) specified free access and continued with the statement 
that ‘‘all the rights and privileges enjoyed by native citizens or subjects’’ 
should be enjoyed ‘‘in all other matters connected with the administration 


of justice.’’** The 1850 treaty with Switzerland was, at least potentially, 
restrictive on the point of national treatment. Citizens of the two countries 


Guatemala, 1849, 10 Stat. 873, Art. 12; El Salvador, 1850, 10 Stat. 891, Art. 13; Bolivia, 
1858, 12 Stat. 1003, Art. 13; El Salvador, 1870, 18 (3) Stat. 725, Art. 13. 

80 Peru-Bolivia, 1836, 18 (2) Stat. 602, Art. 9; Peru, 1851, ibid. 612, Art. 19; Peru, 
1870, 18 (3) Stat. 698, Art. 16; Peru, 1887, 25 Stat. 1444, Art. 15. 

81 Colombia, 1824, 18 (2) Stat. 150, Art. 10; Hanseatic Republics, 1827, 18 (2) Stat. 
400, Art. 8; Central America, 1825, 18 (2) Stat. 95, Art. 12; Brazil, 1828, 18 (2) Stat. 
81, Art. 12; Mexico, 1831, 18 (2) Stat. 476, Art. 14; Chile, 1832, 18 (2) Stat. 104, Art. 
10; Peru-Bolivia, 1836, 18 (2) Stat. 602, Art. 9; Venezuela, 1836, 18 (2) Stat. 787, Art. 
13; Ecuador, 1859, 18 (2) Stat. 187, Art. 13; New Granada, 1846, 18 (2) Stat. 550, 
Art. 13; Guatemala, 1849, 18 (2) Stat. 378, Art. 12; El Salvador, 1850, 18 (2) Stat. 675, 
Art. 13; Peru, 1851, 18 (2) Stat. 612, Art. 19; Bolivia, 1858, 18 (2) Stat. 68, Art. 13; 
Peru, 1870, 18 (3) Stat. 698, Art. 16; El Salvador, 1870, 18 (3) Stat. 725, Art. 13; Peru, 
1887, 25 Stat. 1444, Art. 15. 

82 See, for example, the treaty with the Two Sicilies, 1855, 18 (2) Stat. 778, Art. 7. 

88 Treaties cited in note 81, supra. 

84 See, for example, the treaty with Hanover, 1840, 18 (2) Stat. 387, Art. 1. In the 
treaty of 1864 with Haiti, which employed this formula, there was an express clause con- 
cerning the furnishing of security for costs, where this was required. (18 (2) Stat. 412, 
Art. 6.) 

8518 (2) Stat. 594, Art. 9. In four treaties (Costa Rica, 1851, 18 (2) Stat. 159, Art. 
7; Argentina, 1853, ibid. 16, Art. 8; Honduras, 1864, ibid. 426, Art. 7; Nicaragua, 1867, 
ibid. 566, Art. 7), the phraseology seems to leave some doubt as to whether national 
treatment was specified for access to courts, or only for the right to employ counsel. 

8618 (2) Stat. 439, Art. 23. 87 29 Stat. 848, Art. 1. 
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were to be ‘‘admitted and treated upon a footing of reciprocal equality 

. where such admission and treatment shall not conflict with the consti- 
tional or legal provisions, as well federal as State and cantonal, of the con- 
tracting parties.’’ There was to be enjoyment of free access ‘‘in the same 
manner as native citizens’’ enjoyed it. Moreover, no pecuniary or other 
conditions were to be imposed upon the enjoyment of the rights more 
burdensome ‘‘than shall be imposed upon the citizens of the country where 
they reside, nor any condition whatever to which the latter shall not be 
subject.’’** A few treaties contained, in addition to general access-to- 
courts clauses, provisions whereby, in whatever related to the administra- 
tion of justice, citizens of one party in the territory of the other should 
‘reciprocally enjoy the same privileges, liberties, and rights as native 
citizens.’’ 

An 1891 treaty with Congo, and one of 1902 with Spain, provided that 
access was to be accorded ‘‘on conforming to the laws regulating the 
matter.’’ °° With Serbia in 1881 the United States agreed that citizens 
of each party in the other’s territory should ‘‘have reciprocally free access 

. . on conforming to the laws of the country,’’ and also accepted, as to 
access, the most-favored-nation principle.” 

The courts open to aliens were, in the great majority of treaties of the 
period, described as the ‘‘courts of justice’’ or the ‘‘tribunals of justice.’’ 
In three instances there was mention of ‘‘all degrees of jurisdiction estab- 
lished by law.’’ 

There was some variation as to the purposes for which foreigners might 
have access to courts. Seventeen treaties made the courts available to aliens 
‘‘for their judicial recourse.’’®* Three granted specified access for aliens 
‘*in their litigious affairs.’’°* Under several agreements aliens were to have 
access to tribunals ‘‘for the prosecution and defence of their just rights’’; *° 
three others employed the same formula but omitted the qualification 
‘‘just.’’** Still others specified access ‘‘in cases’’ in which the alien 
might be a party.®* The Italian treaty of 1871 used the formula, ‘‘in order 
to maintain and defend their own rights,’’ while under the Japanese treaty 
of 1894 aliens were to have access ‘‘in pursuit and defence of their 
rights.’’ °° 


8818 (2) Stat. 748, Art. 1. 
89 Illustrated in the 1851 treaty with Costa Rica, 18 (2) Stat. 159, Art. 8. 
90 27 Stat. 927, Art. 3; 33 Stat. 2105, Art. 6. 
91 22 Stat. 963, Art. 4. 
92 The 1881 treaty with Serbia, 22 Stat. 963, and the two treaties cited in note 90, supra. 
®8 Treaties cited in note 81, supra. 
94 Hanover, 1840, 18 (2) Stat. 387, Art. 1; Hanover, 1846, ibid., 391, Art. 10; Mecklen- 
burg-Schwerin, 1847, ibid., 467, Art. 10. 
95 Illustrated in the treaty of 1851 with Costa Rica, 18 (2) Stat. 159, Art. 7. 
96 As in Art. 4 of the 1881 treaty with Serbia, cited in note 92, supra. 
97 Tilustrated in 1860 treaty with Venezuela, 18 (2) Stat. 797, Art. 3. 
9818 (2) Stat. 439, Art. 23; 29 Stat. 848, Art. 1. 
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All of the commercial treaties of the United States in which general access 
clauses appeared during this period also contained some provisions on the 
right to employ counsel and agents, but there was considerable variation 
in language. In a dozen cases, aliens were to have the right to ‘‘employ in 
defence of their rights, such advocates, solicitors, notaries, agents and fac- 
tors, as they may judge proper, in all their trials at law,’’ ** and three of 
these provided that the litigant might appear in proper person.* The 
1855 treaty with the Two Sicilies provided that litigants of one contracting 
party might employ, ‘‘in defense of their interests and rights, such advocates, 
attorneys and other agents, being citizens or subjects of the other, as they 
may choose to select.’’*°2 The treaty of 1891 with Congo and that of 1902 
with Spain provided simply that litigants ‘‘ean be represented by law- 
yers,’’ 1°? while others related the right, in terms, to local law. With Serbia, 
for example, it was agreed that the litigants could employ ‘‘in every case 
advocates, lawyers and agents of all classes authorized by the law of the 
eountry.’’?°* The 1864 treaty with Haiti authorized aliens to employ ‘‘in 
the defence of their interests . . . such advocates, solicitors, attorneys and 
other agents as they may think proper, agreeably to the laws and usage of 
the country.’’'°* The Japanese treaty of thirty years later set forth that 
litigants were to ‘‘be at liberty equally with native citizens or subjects to 
choose and employ lawyers, advocates, and representatives to pursue and 
defend their rights’’ before the courts.’ 

Less than half of the treaties of the period specifically granted aliens 
procedural rights, such as that of being present at the taking of examina- 
tions. Of those which did, the great majority were with Latin American 
countries. Thus the 1824 Colombian treaty specified free opportunity to be 
present at decisions and sentences, and eight other treaties followed this 
language.’°® The commitment in one of these—with Chile, 1832—was 


99 Illustrated in Art. 10 of the 1824 treaty with Colombia, 18 (2) Stat. 150. 

100 New Granada, 1846, 18 (2) Stat. 550, Art. 13; El Salvador, 1850, ibid. 675, Art. 
13; El Salvador, 1870, 18 (3) Stat. 725. These treaties also specified that counsel might 
be employed in the prosecution and defense of rights. 

10118 Stat. (2) 778, Art. 7. Cf. language of nearly a dozen other treaties giving 
aliens the right to employ ‘‘in all causes’’ or ‘‘in defense of their rights’’ such advo- 
eates, attorneys, or other agents as they might think proper. Illustrated in Art. 19 of 
the 1851 treaty with Peru, 18 Stat. (2) 612, and in Art. 1 of the treaty with Hanover, 
1840, ibid. 387. 

102 27 Stat. 926, Art. 3; 33 ibid. 2105, Art. 6. 

103 22 Stat. 963, Art. 4. 

10418 (2) Stat. 412, Art. 6. 105 29 Stat. 848, Art. 1. 

106 T]lustrated in the treaty with Central America, 1825, 18 (2) Stat. 95, Art. 12. One 
of the treaties in this group, that with Peru-Bolivia, 1836, 18 (2) Stat. 602, which in its 
Art. 9 followed the Colombian treaty formula, also contained the following: 

*¢... to render more explicit, and make more effectual, the solemn promise and engage- 
ment hereinbefore mentioned, under circumstances to which one of the parties thereto has 
heretofore been exposed, it is hereby further stipulated and declared, that all the rights 
and privileges which are now enjoyed by, or may hereafter be conferred on, the citizens 
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modified by an additional convention signed in 1833. The latter recited 
that, since the ‘‘strict enforcement of this article may be in opposition to the 
established forms of the present due administration of justice’’ in Chile, that 
country was bound only to maintain a perfect equality between Chileans 
and Americans, the latter enjoying ‘‘no special favors or privileges.’’ *° 
The two treaties with El Salvador during the period granted the right to be 
present at decisions and sentences of tribunals, and accorded ‘‘all the rights 
and privileges accorded to the native citizen’’ in such instances.’ The Bo- 
livian treaty of 1858 granted the right of presence at ‘‘accusations and 
sentences’’ and the ‘‘ taking of all examinations and evidence’”’ in the manner 
‘established by the laws of the country.’’*°* Aside from specific mention 
of procedural rights, the language of many treaties appears to have sub- 
sumed procedural rights in broad statements of national treatment with 
respect to access generally.'?° 

A general access-to-courts clause appears in slightly less than half of 
the commercial treaties of the period,’** but many other treaties included 
some type of provisions concerning access. Extraterritorial jurisdiction was 
a subject of provisions in eighteen instances, beginning with the treaty of 
1830 with Turkey and ending with that of 1903 with China.* Six com- 
mercial treaties recorded agreement as to the administration of estates of 
deceased nationals."** The 1875 treaty with Belgium provided for judicial 
remedies in case of the counterfeiting of trademarks.'** 

In the latter part of the period, corporations’ rights of access to courts 
came to be a subject of specific clauses. In a protocol of 1890, the United 
States and Greece agreed that ‘‘ joint stock companies and other associations 
commercial industrial and financial,’’ constituted according to the laws in 
force in one country, could exercise in the other country the rights and 
privileges set forth in Article 1 of the treaty of 1837, ‘‘including the right 
of appearing before tribunals for the purpose of bringing an action or of 
defending themselves with the sole condition that in exercising these rights 


of one of the contracting partics, by or in virtue of the constitution and laws of the other, 
respectively, shall be deemed and held to belong to, and inhere in, them, until such rights 
and privileges shall have been abrogated or withdrawn by an authority constitutionally 
or lawfully competent thereto.’’ 

107 18 (2) Stat. 112, Art. 2. 

10818 (2) Stat. 675, Art. 13; 18 (3) Stat. 725, Art. 13. 

109 18 (2) Stat. 68, Art. 13. 

110 See, for example, Mexico, 1831, 18 (2) Stat. 476, Art. 14; Japan, 1894, 29 Stat. 
848, Art. 1. 

111 As to geographical distribution, approximately two thirds of the general access 
clauses were in treaties with Latin American states. Most of the remainder were in 
treaties with European countries. 

112 18 (2) Stat. 583, Art. 4; 33 Stat. 2208, Arts. 8, 15. 

118 Tilustrated in the treaty of 1828 with Prussia, 18 (2) Stat. 656, Art. 14. 

11419 Stat. 628, Art. 15. 
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they always conform to the laws and customs’’ of the country.*** Fourteen 
years later the United States and Russia agreed upon the following: 


Corporations or Stock Companies, and other industrial or financial 
commercial organizations, domiciled in one of the two countries and 
on condition that they have been regularly organized in conformity to 
the laws in force in that country, shall be recognized as having a legal 
existence in the other country, and shall have therein especially the 
right to appear before the courts, whether for the purpose of bringing 
an action or of defending themselves.*** 


The 1911 treaty with Japan permitted corporations organized in one of 
the two countries to appear in the courts of the other, ‘‘either as plaintiffs or 
defendants, subject to the laws of such other Party.’’ 1” 

A development of the latter part of the period concerned aliens’ rights 
to bring, under civil liability statutes of the States of the Union, action for 
wrongful death. An alien residing in Italy brought, under Pennsylvania 
statutes, an action for the death of her husband. The State Supreme Court 
held that the statutes did not give non-resident aliens the benefit of such 
actions,** and the United States Supreme Court upheld this ruling.**® In- 
voking Articles 3 and 23 of the commercial treaty of 1871 (the latter of 
which provided for general access to courts), the Italian Government pro- 
tested these American court decisions. The reply of the American Govern- 
ment was to the effect that the alien had been given access, and that the 
treaty did not purport to define substantive rights.” A treaty of 1913, how- 
ever, amended the Italian treaty of 1871 so as to provide that a right of 
action under State civil liability statutes should not be restricted on account 
of the nationality of relatives or heirs otherwise entitled to bring such ac- 
tion.** The United States Supreme Court held, nevertheless, that this 
treaty of 1913 did not give to non-resident alien beneficiaries the right to 
compensation under the Pennsylvania Workmen’s Compensation Act (which 
expressly excluded non-resident alien parents from receiving compensa- 


115 Malloy, Treaties, Vol. 1, p. 854. The Attorney General, having been asked whether 
any legal objection might exist to the United States’ giving assurance that Greek cor- 
porations would be embraced by the term ‘‘subjects’’ used in Art. 1 of the 1837 treaty, 
advised that there was no objection. 19 Op. Atty. Gen. 303 (1889), Miller. See also 
Foreign Relations, 1889, p. 481. 

116 36 Stat. 2163. On the point that this agreement did not exonerate a Russian cor- 
poration from the operation of the rule of forum non conveniens, see Universal Adjust- 
ment Corp. v. Midland Bank, Ltd. (Mass.), 184 N. E. 152 (1933). The court noted that 
the United States had sought this agreement after a holding by a Russian court that 
foreign corporations could enforce their rights in Russian courts only on the basis of 
special conventions concluded for that purpose. 

117 37 Stat. 1504, Art. 7. 118 Deni v. Pa. R. R. Co., 181 Pa. St. 525. 

119 Maiorano v. B. & O. R. R. Co., 213 U. 8. 268 (1909). 

120 Hackworth, Digest, Vol. 3, p. 574; Foreign Relations, 1909, pp. 391-393, ibid., 1910, 
pp. 657-673. 

121 38 Stat. 669, Art. 1. 
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tion).1*? More comprehensive provisions on civil liability (broad enough 
to cover benefits under workmen’s compensation laws) were to appear in 
commercial treaties of the 1920’s and following.*** 


C. Commercial Treaties from 1923 to 1946 


In the twelve treaties of the inter-war period which followed substantially 
the ‘‘standard’’ form,’** there were provisions on general access to courts, 
judicial rights of corporations, and judicial benefits for aliens in connection 


122 Liberato v. Royer, 270 U. S. 535 (1926). See also Micaz v. Compensation Com- 
missioner (W. Va.), 13 S. E. (2d) 161 (1941), and note 127, infra. 

128 The treaty of 1920 with Siam (42 Stat. 1928), as also that of 1937 (53 (3) Stat. 
1731), which did not follow the standard form of commercial treaty during the inter-war 
period, contained general access clauses for natural persons and for corporations, but no 
provisions concerning civil liability. (In addition, the 1920 treaty made provision for 
the right of ‘‘evocation’’ by the United States during a short period after the relinquish- 
ment of extraterritorial privileges which the United States relinquished.) Art. 4 of the 
1920 treaty (to which the corresponding article in the 1937 treaty is substantially 
similar) contained the following: 

‘‘The citizens or subjects of the High Contracting Parties shall have free access to the 
courts of justice of the other in pursuit and defense of their rights; they shall ve at 
liberty, equally with the native citizens or subjects, and with the citizens or subjects of 
the most favored nation, to choose and employ lawyers, advocates and representatives to 
pursue and defend their rights before such courts. There shall be no conditions or 
requirements imposed upon American citizens in connection with such access to the 
Courts of Justice in Siam, which do not apply to native citizens or subjects or to the 
citizens or subjects of the most favored nation.’’ 

Art. 5 of the 1920 treaty provided as follows: 

‘‘Limited-liability and other companies and associations, already or hereafter to be 
organized in accordance with the laws of either High Contracting Party and domiciled 
in the territories of such Party, are authorized, in the territories of the other, to exercise 
their rights and appear in the courts either as plaintiffs or defendants, subject to the 
laws of such other Party. 

‘*There shall be no conditions or requirements imposed upon American corporations, 
companies or associations, in connection with such access to the Courts of Justice in 
Siam, which do not apply to such native corporations or associations, or to corporations, 
companies or associations of the most favored nation.’’ 

124 Treaties within this description were those with Germany, 1923, 44 Stat. 2132; 
Estonia, 1925, 44 Stat. 2379; Hungary, 1925, 44 Stat. 2441; El Salvador, 1926, 46 Stat. 
2817; Honduras, 1927, 45 Stat. 2618; Austria, 1928, 47 Stat. 1876; Latvia, 1928, 45 Stat. 
2641; Norway, 1928, 47 Stat. 2135; Poland, 1931, 48 Stat. 1507; Danzig (declaration of 
accession), 1931, 48 Stat. 1680; Finland, 1934, 49 Stat. 2659; Liberia, 1938, 54 Stat. 
1739. 

On the point that the policy of the United States was to preserve uniformity in this 
type of treaty wherever possible, there is a statement of the Solicitor of the Department 
to the Secretary of State, May 15, 1923, State Department file (National Archives) 
711.522/9, and a telegram from the Secretary of State to the American Minister at 
Prague, dated April 1, 1927, ibid., 711.60f 2/20. 

The Treaty of Establishment and Sojourn with Turkey, 1931, provided that nationals 
and corporations of the contracting states should enjoy most-favored-nation treatment 
with respect to ‘‘ judicial competence.’’ 47 Stat. 2432, Art. 1, 
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with civil liability provisions of workmen’s compensation laws. The Ger- 
man treaty of 1923, which set the pattern for treaties of the period, included 
the following provisions: 


The nationals of each High Contracting Party shall enjoy freedom of 
access to the courts of justice of the other on conforming to the local 
laws, as well for the prosecution as for the defense of their rights, and 
in all degrees of jurisdiction established by law. 


Limited liability and other corporations and associations, whether or 
not for pecuniary profit, which have been or may hereafter be organ- 
ized in accordance with and under the laws, national, state or provincial, 
of either High Contracting Party and maintain a central office within 
the territories thereof, shall have their juridical status recognized by 
the other High Contracting Party provided that they pursue no 
aims within its territories contrary to its laws. They shall enjoy free 
access to the courts of law and equity, on conforming to the laws 
regulating the matter, as well for the prosecution as for the defense 
of rights in all the degrees of jurisdiction established by law. 


With respect to that form of protection granted by national, state or 
provincial laws establishing civil liability for injuries or for death, 
and giving to relatives or heirs or dependents of an injured party a 
right of action or a pecuniary benefit, such relatives or heirs or de- 
pendents of the injured party, himself a national of either of the High 
Contracting Parties and within any of the territories of the other, 
shall regardless of their alienage or residence outside of the territory 
where the injury occurred, enjoy the same rights and privileges as 
are or may be granted to nationals, and under like conditions.*** 


Of the treaties of the period, that with Estonia (1925) marked the great- 
est variation from the German treaty in the matters under review; in par- 
ticular, it included a protocol concerning the cautio judicatum solvi.'** 


125 The first and third of the quotations are from the first and second articles, respec- 
tively, of the German treaty (as cited in the preceding note); the second quotation is 
from Art. 12 of the same treaty. 

126 This protocol contained the following: 

‘*Exemptions from requirements of giving security or making deposits for costs in 
judicial proceedings (cautio judicatum solvi) and the benefit of free judicial aid are not 
embraced within the provisions of paragraph 3 of Article I of the Treaty, but in respect 
of these matters nationals of the United States in Esthonia and nationals of Esthonia 
in the United States shall be subject to the municipal laws applicable to aliens in 
general. It is, however, understood that inasmuch as in the United States privileges 
of this character are regulated largely by the laws of the several States, nationals of the 
United States, domiciled in States which accord such exemptions and benefits to nationals 
of Esthonia freely or on the basis of reciprocity shall be accorded the exemptions and 
benefits authorized by Esthonian law.’’ 

In the course of negotiations between the United States and Latvia, the latter country 
proposed provisions by which there would be (1) national treatment as to access to 
courts for vindicating claims and defending rights; (2) permission to assert claims 
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The standard provision in the inter-war treaties concerning civil liability 
apparently succeeded in assuring to treaty aliens the benefits of workmen’s 
compensation laws.*** 


D. Commercial Treaties Since 1946 


Post-World War II treaty-making by the United States has seen fur- 
ther progress in devising adequate formulas as to aliens’ rights of access to 
courts. By the end of 1952, the country had signed nine new commercial 
treaties,’** not including an agreement with Italy supplementing the Italo- 
American commercial treaty signed February 2, 1948.1°° All of these are 
full-length commercial treaties except the one with Ethiopia, which is in 
shorter form designed for countries not very far advanced in their adminis- 
trative and economic development. Three of the postwar instruments have 
come into force, another (that with Uruguay) has received the approval of 
the United States Senate, and hearings have begun to be held on the re- 
maining ones.**° All of the new treaties contain general access clauses. 
There are, in addition, some special rules applicable to corporations as 
litigants. 

All of the nine treaties provide for access on a national-treatment basis.'** 
The three treaties which had come into force by the end of 1952, as also the 
treaties signed with Uruguay, Colombia, Denmark, Greece and Israel, speci- 


against the government of the territorial state and its organs before the courts and 
‘*other proper authorities’’; (3) most-favored-nation treatment as to ‘‘other matters 
connected with the administration of justice’’ and as to employing such barristers, 
solicitors, and agents of any kind ‘‘as may be authorized by the laws of the country.’’ 
State Department file (National Archives), 711.60p 2/1. 

127 The pertinent provisions of the treaties of the inter-war period mentioned not only 
a ‘‘right of action’’ but also ‘‘pecuniary compensation,’’ and stated that protection 
was to be accorded regardless of the alienage (or ‘‘residence outside of the territory 
where the injury occurred’’) of the relatives, heirs or dependents of the injured party. 
In Antosz v. State Compensation Commissioner (W. Va.), 43 8. E. (2nd) 397 (1947), a 
claim for compensation by a non-resident Polish national for the death of her husband 
was upheld, primarily on the basis of the treaty of 1931 with Poland, despite express 
provisions of West Virginia law that non-resident aliens were not entitled to such benefits. 
(See notes 118-122, supra.) 

128 With China, 1946, Treaties and Other International Acts Series, No. 1871; with 
Italy, 1948, ibid., No. 1965; with Ireland, 1950, ibid., No. 2155; with Uruguay, 1949, 
Sen. Ex. D, 81st Cong., 2d Sess.; with Colombia, Apr. 26, 1951, Sen. Ex. M, 82d Cong., 
1st Sess.; with Greece, August 3, 1951, Sen. Ex. J, 82d Cong., 2d Sess.; with Israel, 
Aug. 23, 1951, Sen. Ex. R, 82d Cong., lst Sess.; with Ethiopia, Sept. 7, 1951, Sen. Ex. F, 
82d Cong., 2d Sess.; with Denmark, Oct. 1, 1951, Sen. Ex. I, 82d Cong., 2d Sess. 

129 The text of this supplemental agreement is in Sen. Ex. H, 82d Cong., 2d Sess. 

130 See Hearings of May 9, 1952, before a subcommittee of the Senate Committee on 
Foreign Relations. 

181 There is some variation in wording. The language which seems to have become 
standard refers to ‘‘access to the courts of justice and to administrative tribunals and 
agencies within the territories of the other Party, in all degrees of jurisdiction, both in 
pursuit and in defense of their rights.’’ 
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fied, although not in identical language, aliens’ rights to employ lawyers and 
representatives.'** (Distinct from these clauses, and in a different context, 
are provisions to the effect that treaty aliens may employ attorneys, along 
with other personnel, regardless of nationality, for work in connection with 
the enterprises which alien nationals and companies may conduct.?**) 
Each of the nine treaties, except that with Uruguay, provides for most- 
favored-nation, as well as national, treatment in the matter of access to 
courts.*** An exchange of notes accompanying the Ethiopian treaty 
records 


. . . the firm desire of . .. the Imperial Ethiopian Government to 
provide at all times a modern and enlightened system of courts and 
judicial administration. 


When the High Court is hearing a matter, 


American citizens shall have the right to demand that one of the judges 
sitting shall have had judicial experience in other lands, and . . . any 
American citizen who is a party to any proceedings, civil or criminal, 
within the jurisdiction of a regional, communal or provincial court, 
may elect to have the case transferred without additional fee or charge 
to the High Court for trial. 


As to key words used, four of the treaties provide that the word ‘‘access’’ 
comprehends, among other things, legal aid and security for costs and 
judgment.'** On the same point, the treaty with Ireland provides that: 


The term ‘‘access to the courts’’ is used . . . without prejudice to the 
right of a court of either Party to order a company of the other, suing 
or applying to it, to give security for costs where such company fails to 
show that it has substantial available and sufficient assets within the 
jurisdiction of such court. Moreover, when a company of either Party 
is plaintiff in a court of the other, it may be required, in its writ of 
summons, to give its address, which must be that of its domicile or 
residence, and not merely that of its place of business.*** 


182 See, for example, in the treaty with Ireland, Art. VI, 1 (d), on ‘‘employing at- 
torneys, interpreters and other agents and employees of their choice,’’ which follows 
immediately after the general access clause. 

188 See, for example, Art. V, par. 4, of the treaty with Uruguay. 

184 The treaty with Israel specified an exception to the general access provisions, as 
follows: ‘‘ The first sentence of Article V, paragraph 1, shall not obligate either Party 
with respect to entertaining an action where a decree of dissolution of marriage is sought 
by an alien. For this purpose, decree of dissolution of marriage includes a decree of 
divorce and a decree of nullity.’’ (Protocol, par. 2.) 

135 There is some variation in language, reference sometimes being to ‘‘free’’ legal 
aid and to ‘‘exemption’’ from providing security for costs and judgment. See Protocol, 
par. 1, of Danish treaty; Protocol, par. 1, of Israel treaty; Art. XXIV, par. 5, of 
Greek treaty; Protocol, par. 3, of Colombian treaty. 

136 Protocol, par. 4. See also the final sentence of Art. VII, par. 2, of the Ethiopian 
treaty (according national and most-favored-nation treatment as to access to courts): 
‘*The provisions of this paragraph shall not be deemed to affect the applicable laws with 
respect to cautio judicatum solvi provided the requirements thereof are not excessive or 
arbitrary.’’ 
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The matter of access to courts for corporations is the subject of special 
provisions designed to assure access even when the companies concerned are 
not engaged in activities in the foreign state in which they may wish to sue. 
The case of a company desiring to bring an action in a foreign court for 
alleged infringement of a patent right would afford a simple illustration. 
Each of the nine treaties provides for recognition by each party of the com- 
panies organized under the applicable laws and regulations of the other 
party. Seven of them specify that such companies shall have the right of 
access to courts, even when they are not engaged in business in the territory 
of the other party, without any requirement of registration or domestica- 
tion.**" 

In each of the first two commercial treaties perfected in the post- 
World War II period, the parties reserved the right to deny advantages 
(accorded by the treaty) to any company in the ownership or direction of 
which nationals of any third country or countries have a controlling in- 
terest.1** Beginning with the Uruguayan treaty, this permissive provision 
was modified so as to allow the withholding of advantages ‘‘except with 
respect to recognition of juridical status and with respect to access to 
courts.’’**° The exception has apparently become a standard feature, 
although the language is not always the same.'*° 


IV. ConcLusions 


There appears to be a recognized principle of customary international law 
giving to aliens rights of access to courts on a reasonable basis. The manner 
in which this principle shall be applied has presented practical questions 
for legislators and judges, as well as for treaty-makers. Some publicists 
hold that the basis on which access to courts can rightfully be demanded 
for aliens is the same as that applicable to nationals of the forum state. 
Declaratory treaty provisions have emphasized the principle of international 
law, and there has been frequent assent to the national-treatment (as well as 
most-favored-nation treatment) basis. While types of international agree- 
ments other than commercial treaties have had some part in the process, 
commercial treaties have, for the United States, been a principal means of 
acknowledging the principle and setting standards for applying it. The 


187 The treaty with China allows this to be done ‘‘upon the filing, at any time prior to 
appearance before such courts, tribunals or agencies, of reasonable particulars required 
by the laws and regulations of such other High Contracting Party without any require- 
ment of registration or domestication.’’ (Art. VI, par. 4.) 

On the problem in general, see Elvin R. Latty, ‘‘International Standing in Court of 
Foreign Corporations,’’ 29 Michigan Law Review (1930), 28-40. 

138 Ag illustrated in Art. XXIV, par. 5, of the treaty with Italy, signed Feb. 2, 1948. 

139 Art. XVIII, par. 1 (e). 

140 See, for example, Art. XXIII, par. 1 (f), of the Greek treaty, final sentence: 
‘¢. .. the provisions of the present Treaty relating to the juridical status of foreign 
companies and their appearance in court, are excepted from the limiting provisions of 
the present subparagraph.’’ 
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commercial treaty réle here has been somewhat in contrast to that with 
respect to such a subject as protection of aliens’ property against uncom- 
pensated appropriation, where a tendency on the part of some foreign states 
to challenge the underlying principle or to disagree upon a formula for 
applying it has sometimes seemed to justify the spelling out of commitments 
in rather precise terms.*** 

Except for those in Pinckney’s treaty in 1795, comprehensive provisions 
on access to courts were lacking in United States commercial treaties before 
1824. In that year a treaty with Colombia set the broad lines which Amer- 
ican policy largely followed throughout the century. This policy came, 
in the twentieth century, to include effort to assure, through express pro- 
visions, that corporations as well as natural persons would be able to sue in 
courts of another party state, without domestication in such state. It also 
led to effort for agreed interpretation which would protect corporations 
against undue hardships under municipal law rules concerning the cautio 
judicatum solvi, although the United States has not always succeeded in 
getting agreements on exemption from these rules. 

Recent American treaty policy has continued to offer general access com- 
mitments—in keeping with the liberal attitude toward aliens as litigants 
under American municipal law—as well as provisions whereby aliens may 
have reasonable opportunity to choose counsel and agents. In very recent 
treaties, the common reservation by which a state may deny treaty ad- 
vantages generally to a corporation that is controlled by third-state nationals 
has not ordinarily authorized a denial of such a corporation’s juridical 
status or its access to courts ‘‘in all degrees of jurisdiction.’’ 

A comparative analysis of national practices on access to courts is beyond 
the scope of the present study, which has dealt essentially with only 
one state’s treaty policy. Should such an analysis reveal a general ad- 
herence to the principle concerning access and to the standards of appli- 
eation on which the United States has sought agreement with other states, 
this would seem to indicate some progress toward the general according of 
access to natural persons gua human beings, and not merely as nationals of 
particular states. With respect to artificial persons, recent commercial 
treaty policy of the United States seems to classify recognition of juridical 
status and access to courts as very basic among their treaty-pro‘ected rights 
and privileges. 


141 Cf. Robert R. Wilson, ‘‘ Property-Protection Provisions in United States Commerical 
Treaties,’’ this JouRNAL, Vol. 45 (1951), pp. 83, 105. 


ANALYSIS OF THE TERMS “TREATY” AND “INTERNA- 
TIONAL AGREEMENT” FOR PURPOSES OF REGIS- 
TRATION UNDER ARTICLE 102 OF THE 
UNITED NATIONS CHARTER 


By BRANDON 


Of the Inner Temple, Barrister-at-Law * 


The implementation of Article 18 of the Covenant of the League of 
Nations,' which was designed to usher in a new era of open diplomacy, 
may be regarded as one of the more successful achievements of that organi- 
zation. This fact may be evidenced by the decision of the drafters of the 
Charter of the United Nations to continue the practice of registration 
and publication of treaties which had been developed under the aegis of 
the League. The delegates at San Francisco, in setting up a new system 
to regulate this practice, were concerned, among other things, to avoid the 
difficulties which had arisen in connection with the interpretation of Article 
18 generally, and in particular with the interpretation of the terms 
‘‘treaty’’ and ‘‘international engagement’’ which appear therein. Article 
102 of the Charter, which reads as follows, was the result of their efforts: 


1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes 
into force shall as soon as possible be registered with the Secretariat 
and published by it. 

2. No party to any such treaty or international agreement which has 
not been registered in accordance with the provisions of paragraph 1 
of this Article may invoke that treaty or agreement before any organ 
of the United Nations. 


It is the purpose of the present study to analyze the terms ‘‘treaty’’ and 
‘international agreement’’ in the above-quoted article, in order to de- 
termine how far one of the principal objectives of those responsible for its 
formulation may be said to have succeeded. 


* Legal Department, United Nations Secretariat. The views expressed in this article 
are the personal views of the author. 

1 The text of Art. 18 reads as follows: 

‘Every treaty or international engagement entered into hereafter by any Member of 
the League shali be forthwith registered with the Secretariat and shall as soon as 
possible be published by it. No such treaty or international engagement shall be bind- 
ing until so registered.’’ 
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I. COMPARISON BETWEEN INTERPRETATIONS OF ARTICLE 18 oF 
THE COVENANT AND ARTICLE 102 oF THE CHARTER 


It is first pertinent to compare the various official interpretations which 
were made with regard to the scope of Article 18 of the Covenant with the 
analogous ones which have been made up to the time of writing? with 
respect to that of Article 102 of the Charter. With regard to the latter, 
the General Assembly took an early step on December 14, 1946, when 
it adopted, on the recommendation of its Legal Committee, certain Regula- 
tions to give effect to Article 102. Article 1 of these Regulations, which is 
the most relevant for the present purposes, reads as follows: 


1. Every treaty or international agreement, whatever its form and 
descriptive name, entered into by one or more Members of the United 
Nations after 24 October 1945, the date of the coming into force of 
the Charter, shall as soon as possible be registered with the Secretariat 
in accordance with these regulations. 

2. Registration shall not take place until the treaty or international 
agreement has come into force between two or more of the parties 
thereto. 

3. Such registration may be effected by any party or in accordance 


with article 4 of these regulations. 
4. The Secretariat shall record the treaties and international agree- 
ments so registered in a Register established for that purpose.* 


Likewise a memorandum which was prepared by the Secretary General 
of the League and approved by the League Council on May 19, 1920, 
interpreted the reference in Article 18 to ‘‘Every treaty or international 
engagement,’’ to comprise, inter alia, 


. . . not only every formal Treaty of whatsoever character and every 
International Convention, but also any other International Engage- 
ment or Act by which nations or their Governments intend to establish 
legal obligations between themselves and another State, Nation, or 
Government.* 


It would appear that this formula is more inclusive than that contained in 
Article 1 of the Regulations adopted by the General Assembly, and this 
view is supported by the following statement contained in the Report of 
the Rapporteur of Committee IV/2 at San Francisco which drafted the 
text of Article 102: 


The Committee has proposed the adoption of the term ‘‘agreement’’ 
in preference to the term ‘‘engagement’’ which may fall outside the 


strict meaning of the word ‘‘agreement.’’ ® 


2 May 1, 1952. 

8 U.N. Doc. A/64/Add.1, Resolution 97 (I). 

4 League of Nations Treaty Series, Vol. I, p. 9. See Hudson, ‘‘The Registration and 
Publication of Treaties,’’ this JourRNAL, Vol. 19 (1925), pp. 273-292, at p. 276. 

5 United Nations Conference on International Organization (hereinafter cited as 
U.N.C.L.0.), Documents, Vol. 13, Commission IV, p. 705. See also verbatim minutes of 
eleventh meeting of Committee IV/2, U.N.C.1.0. Does., Vol. 87. 
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It would thus seem that not all the denominations of instruments * which 
were registrable under Article 18 of the League Covenant will ipso facto 
be registrable under Article 102 of the Charter. It is for this reason not 
thought instructive for the present purposes to attempt an exhaustive 
enumeration of all the denominations which fell within the scope of ‘‘ treaty 
and international engagement.’’* 

To consider the term ‘‘international engagement’’ separately, it may 
be seriously contended that it has a generic quality; a view to which the 
formula contained in the Memorandum approved by the League Council 
lends support. The reference to ‘‘not only every formal Treaty ... but 
also any other International Engagement or Act by which nations... 
intend to establish legal obligations . . .’’ is both an admission that the 
term ‘‘treaty’’ itself is more generally reserved for a ‘‘formal’’ instrument, 
and an indication of the fact that a state may assume a binding obligation 
by means of an instrument which may not fall within the scope of this 
term, even in its generic sense. Thus it may be said that the term ‘‘inter- 
national engagement’’ was of considerable importance as a generic alter- 
native to ‘‘treaty’’ for purposes of registration under the Covenant.’ 
Mutatis mutandis, the term ‘‘international agreement’’ has generic quali- 
ties which cannot be overlooked. 

At the same time, it must be borne in mind that the terms ‘‘engage- 
ment’’ and ‘‘agreement’’ do not bear equal juridical significance and that 
the generic scope of the latter is more limited than that of the former. Nor 
must it be forgotten that the term ‘‘agreement’’ itself may be a species of 
‘‘treaty.’’ Conversely, it may also be argued that the term ‘‘treaty’’ is 
itself but a species of ‘international agreement.’’ From this it is but a 
short step to the view that it would add to the logical pattern of the whole 
subject to use the phrase ‘‘law of international agreements,’’ rather than 
‘‘law of treaties.’’ ® 


‘ 


6 The word ‘‘instrument’’ has been used in this study as a useful term to denote every 
written type of treaty or international agreement, but without regard as to whether in 
any particular case such an ‘‘instrument’’ is a ‘‘treaty’’ or ‘‘international agreement’’ 
within the meaning of Art. 102 of the Charter. 

7 See, for a partial list of such denominations, Hudson, loc. cit., p. 277. Moreover, 
it may be doubted whether an inquiry into the practice of the Organization of American 
States would be of any assistance in the present connection, since the Lima Resolution 
of Dec. 23, 1938, under the terms of which the registration proceeds, only refers to the 
term ‘‘treaty.’’ See Hudson, this JourRNAL, Vol. 38 (1944), p. 98. 

8 It is interesting to note that the Report of Sub-Committee No. 5 of the First Com- 
mittee of the Assembly of the League of Nations (1921), reads in part: ‘‘ According to 
Article 18 the duty of registration applied not only to treaties properly so-called, but to 
all ‘international engagements,’ that is to say, to all agreements which give rise to 
international legal obligations. The phrase is of an entirely general nature, and, as it 
appears in the Covenant, makes it impossible to except any international agreements 
on the ground either of their nature, or their form, or their importance, or of their 
duration, or of the capacity of the authorities which have legitimately concluded them.’’ 
League of Nations Records, 2nd Assembly, Meetings of Committees, E & F, p. 167. 
® See p. 61 infra. 
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It may be acknowledged that most instruments which were registrable 
under Article 18 of the Covenant were characterized as ‘‘international en- 
gagements,’’*° and it was the fear lest this term should carry too wide 
an implication, that led Committee IV/2 at San Francisco to prefer the 
term ‘‘agreement.’’ It was considered, for instance, that ‘‘the term 
engagement might be taken to include instruments such as commercial 
contracts ... which are not strictly speaking ‘international agree- 
ments’.’’?* It must be assumed, however, that the Committee did not 
intend to exclude commercial contracts and other technical agreements 
concluded, for instance, on a ministerial or departmental level between 
two or more states,’* but merely commercial contracts concluded between 
parties not possessing the ‘‘treaty-making power’’ in the states concerned. 
This assumption is borne out by a statement made in the Sixth Committee 
of the General Assembly on October 29, 1947, by the representative of the 
United Kingdom, Mr. Beckett (as he then was), who stated that: 


A great many of the international agreements concluded were of 
a financial, commercial or technical character, and the ministries 
concerned were not the Foreign Offices but the Ministries of Finance, 
Commerce, and so forth. Nevertheless, in principle, the provisions 
of the Charter applied to those agreements as they did to political 
ones. 

. as the Charter referred to ‘‘every treaty or international 
agreement,’’ the Members of the Committee would probably agree 
that commercial, financial and other technical agreements and treaties 
all belonged in that category.'® 


10 It may be confidently assumed that the ‘‘ Declaration of Principles,’’ known as the 
Atlantic Charter, issued by the Prime Minister of the United Kingdom and the President 
of the United States on Aug. 14, 1941, was an ‘‘international engagement.’’ The 
Atlantic Charter was included as a ‘‘related Document’’ to the ‘‘ Declaration by United 
Nations, done at Washington on January 1, 1942’’ which was registered with the 
League of Nations by the United Kingdom, League of Nations Treaty Series, Vol. CCIV, 
p. 381. It may be remarked that the Atlantic Charter is one of the most unlegalistic 
instruments ever registered, and is not couched in language of legal obligation. How- 
ever, the fact that the instrument records an agreement sufficient to regard it as an 
‘‘international engagement,’’ is undeniable. 

11 U.N.C.1.0. Does., Vol. 13, Commission IV, p. 627. A fortiori the presumption is 
raised that such instruments can neither be regarded as forming part of the genus 
*‘treaty.’? 

12See Mervyn Jones, ‘‘International Agreements other than Interstate Treaties— 
Modern Developments,’’ in British Year Book of International Law, Vol. 21 (1944), pp. 
111-122. He discusses not the designation of agreements, but the parties thereto. 

18 General Assembly, 2nd Sess., Official Records, Sixth Committee, pp. 116-117. See 
also, Verbatim Minutes of Third Meeting of Committee IV/2, U.N.C.I.0. Does., Vol. 86. 
It is thought that a postal services agreement, such as that concluded between the United 
Kingdom (on behalf of Mauritius) and Portugal (on behalf of Mozambique), and signed 
by the respective postmasters general of the two colonies, U. N. Treaty Series (herein- 
after cited as U.N.T.S.), Vol. 5, p. 263, is of the type contemplated in this statement. 
Per contra, see Fawcett, ‘‘Treaty Relations of British Overseas Territories,’’ British 
Year Book of International Law, Vol. 26 (1949), p. 105, footnote 2; but see The 
International Law Quarterly, Vol. 3 (1950), pp. 449-452. 
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It is clear, indeed, that such inter-governmental commercial agreements 
are registrable. However, the representative of the United Kingdom 
drew attention to the fact that certain types—and Committee IV/2 at 
San Francisco may well have had these in mind—should not be so con- 
sidered. He referred to the fact that an inter-governmental agreement 
would not constitute an ‘‘international agreement’’ for the purposes of 
registration, if it concerned a transaction of the same character as that 
which could be concluded by private persons or corporations, and was 
governed by municipal law, and therefore by private international law 
rather than by public international law.** This may be accepted as a 
sound statement of the legal position. 

Despite the fact that no definition was reached at San Francisco of the 
term ‘‘international agreement,’’ and that its precise scope was not de- 
limited, considerable assistance can be gained from the following often- 
cited interpretative statement to be found in the Report ef Committee 
IV/2: 


The word ‘‘agreement’’ must be understood as including unilateral 
engagements**® of an international character which have been ac- 
cepted by the State in whose favor such an engagement has been 
entered into.'® 


Thus, in the light of this interpretation, the United Nations Secretariat 
has considered that for purposes of registration the following fall within 
this category of ‘‘unilateral engagements’”’: 


Instruments of accession to the United Nations submitted by new 
Members which constitute their acceptance of the obligations of the 
Charter ; ** 


14 General Assembly, 2nd Sess., Official Records, Sixth Committee, p. 117. See also, 
Mann, ‘‘The Law Governing State Contracts,’’ British Year Book of International Law, 
Vol. 21 (1944), pp. 11-33. 

15 The term ‘‘unilateral declaration’’ would have been preferable on account of its 
greater precision, since the use of the word ‘‘engagement’’ may give rise to the possi- 
bilities of confusion. It may be mentioned that the Draft Convention on the Law of 
Tresties (hereinafter cited and referred to as the Harvard Draft), prepared by the 
Rese. 4 in International Law, Harvard Law School, Cambridge, Mass., 1935 (this 
JOURNAL, S. pp., Vol. 29 (1935), p. 653), uses the term ‘‘unipartite declaration.’’ How- 
ever, ‘‘unipartite’ would appear to be a terminological misuse. 

16 U.N.C.1..). Does., Vol. 13, Commission IV, p. 705. 

17To this :ff& t s note wy becretariat, U.N.T.S., Vol. 1, p. xvi. It would seem 
clear in this res, ect iat the functions of the Secretariat are not purely ministerial, 
and that they must extend to a legal determination of what constitutes a ‘‘treaty’’ or 
‘*international agreement.’’ See Schachter, ‘‘The Development of International Law 
“hrough the Legal Opinions of the United Nations Secretariat,’’ British Year Book of 
International Law, Vol. 25 (1948), pp. 91-132, at p. 128. In this connection the atti- 
tude adopted by the first Secretary General of the League may be contrasted. See Parry, 
**Some siecent Developments in the making of Multi-Partite Treaties,’’? Transactions 
of the Grotin . Society, Vol. 36 (1951), pp. 149-189, at p. 163. 

18 It =. e noted that some such instruments are entitled: ‘‘Declaration of Ac- 
ceptance te Obligations Contained in the Charter of the United Nations’’; e.g., 
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Declarations of Acceptance of the Optional Clause of Compulsory 
Jurisdiction of the International Court of Justice, made by States 
under Article 36, paragraph 2, of the Statute of the Court.’® 


It is doubtful, however, whether this statement is as inclusive as the 
phrase to be found in the League Council Memorandum, namely, ‘‘any 


other International Engagement or Act by which nations . . . intend 
to establish legal obligations ... ,’’ which would appear to cover a 


species of international engagement which cannot be considered as an 
‘fagreement’’ within the meaning of Article 102. According to the in- 
terpretative statement, a ‘‘unilateral engagement of an international 
character’’ is registrable if it has been ‘‘accepted by the State in whose 
favor such an engagement has been entered into.’’ It is not proposed to 
analyze where the ‘‘acceptance’”’ lies in the two classes of unilateral engage- 
ments set out above, since their registrability has already been established. 
However, the question*may be raised of a unilateral engagement which 
has been entered into by a state but not accepted expressly, or even 
tacitly, by the state or states in whose favor it has been made. It must 
be considered that a state entering into such a unilateral engagement, 
whether for a quid pro quo or not—and the private law analogy of con- 
sideration is inapplicable—does so with the intent that the other state or 
states in respect of which the engagement is made, may legally rely upon 
the obligations therein assumed in their relations with such state.2? A 
fortiori such an engagement must be considered as internationally bind- 
ing upon the latter, even without its acceptance, express or tacit, by any 
other state, and would have fallen within the scope of the League Council 
Memorandum because of the intention ‘‘to establish legal obligations’’ 


the Declaration made by Burma and registered ex officio by the Secretariat, U.N.T.S., 
Vol. 15, p. 3. See also Comment to the Harvard Draft, loc. cit., p. 691, where the nature 
of declarations made by new Members to the League of Nations at the time of their 
admission is discussed. 

19 The representative of the United Kingdom agreed with the Secretariat’s view of 
such declarations, but the representative of Poland did not. General Assembly, 2nd 
Sess., Official Records, Sixth Committee, pp. 120-122. It may also be noted that 
Kelsen, in his Law of the United Nations (1950), at p. 705, footnote 7, characterizes 
them as ‘‘international undertakings,’’ citing U.N. Doc. A/380, and rightly remarks 
that neither Art. 102 of the Charter nor the Registration Regulations refer to ‘‘inter- 
national undertakings.’’ It may be mentioned, however, that the original text of 
U.N. Doe. A/380, was in French, and that the declarations were referred to in that 
language ‘‘comme constituant des engagements internationaux.’’ 

20 See the Eastern Greenland Case, P. C. I. J., Series A/B, No. 53, p. 69 et seq., where 
the Permanent Court of International Justice held as binding upon the Norwegian Gov- 
ernment an oral declaration made by M. Ihlen, the Norwegian Foreign Minister, to the 
Danish Foreign Minister to the effect that the plans of the Danish Government respecting 
Danish gevereignty over Eastern Greenland would meet with no difficulties on the part 
of Norway. See, for comment on this case, Garner in this JourNAL, Vol. 27 (1933), 
pp. 493-497, where he cites some precedents. See also Comment to the Harvard Draft, 


loc. cit., p. 728 et seq. 


‘ 
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on the part of the state entering into the engagement. However, it is 
submitted that it does not, prior to its acceptance, constitute an ‘‘agree- 
ment’’ within the meaning of the San Francisco interpretative statement. 
Moreover, it is rendered further insusceptible to registration under the 
Charter by reason of the requirement of the Registration Regulations 
that ‘‘registration shall not take place until the treaty or international 
agreement has come into force between two or more of the parties 
thereto.’’ (Article 1, par. 2.) 

It is not suggested that this is necessarily a lacuna in the Regulations; 
nevertheless, an anomalous situation is created by the distinction which 
may be made between wien an international agreement is ‘‘in force’’ and 
when it is ‘‘internationally binding.’’ On the one hand, it may be said 
that an international agreement cannot be considered as an ‘‘agreement”’ 
according to the accepted principles of international law until it has 
entered into force; that is, until two or more parties have mutually con- 
sented to become legally bound by an agreed text. On the other hand, 
as has been shown already, it may be equally considered that a state may 
enter into an agreement qua another state or states, and be internationally 
bound by the agreement even without its acceptance by the state or states 
in whose favor it is made. However, for the purposes of the registration 
of such an agreement, its acceptance must remain the ruling determinant.” 

This distinction between when an international agreement is ‘‘in force’’ 
and when it is ‘‘internationally binding’’ may be illustrated by another 
and fairly common example. Thus there may be a provision in an in- 
strument which stipulates that it shall enter into force in respect of 
each signatory state upon the date of signature.** In the case of the 
first state to sign, it would appear that while such state is internationally 
bound by the provisions of the instrument, in accordance with the terms 
of the entry into force clause, the instrument itself is not ‘‘in force’’ and 


not an ‘‘international agreement’’ susceptible to registration. 


II. THe Views or WRITERS ON INTERNATIONAL LAW 


In international jurisprudence, it is generally acknowledged that the 
term ‘‘treaty’’ is employed in two senses. First, it denotes a particular 
but imprecisely defined kind of international instrument which records the 


21 This statement is of course conditioned by the implication contained in the very 
nature of registration; namely, that in the case of an oral agreement, some kind of 
permanent authentication is essential. It is thought, however, that this need not 
necessarily be in writing, and could even take the form of a disk recording the 
agreement. 

22 F.g., Art. IX of the United Nations Relief and Rehabilitation Administration 
Agreement, this JouRNAL, Supp., Vol. 38 (1944), p. 33; Art. VII of the Protocol amend- 
ing the Agreements, Conventions and Protocols on Narcotic Drugs, concluded at The 
Hague on Jan. 23, 1912; at Geneva on Feb. 11, 1925, and Feb. 19, 1925, and July 
13, 1931; at Bangkok on Nov. 27, 1931; and at Geneva on June 26, 1936, U.N.T.S., Vol. 
12, p. 179. 
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fact of an agreement reached by the mutual consent of the parties thereto, 
and which is thus designated for reasons not based upon any rule of 
international law, though it may be observed that for the purposes of the 
constitutional law of certain states, notably the United States, a special 
legal significance attaches to any instrument thus designated. Secondly, 
‘*treaty’’ is the generic term of a great variety of international instruments 
each recording the fact of an agreement reached by the mutual consent of 
the parties thereto, and each possessing a different name according to its 
title or context.** In the expression, ‘‘law of treaties,’’ the term is of 
course used in this generic sense, which may include ‘‘convention,’’ ‘‘agree- 
ment,’’ ‘‘protocol,’’ ‘‘covenant,’’ ‘‘charter,’’ ‘‘statute’’ and many others. 

Judge Sir Arnold MeNair in his Law of Treaties presents a list of these 
terms under the rubric of ‘‘Terminology,’’ ** and this would appear to be 
indicative of the fact that the use of one term or another is guided solely 
by reasons of convenience and practice which may be arbitrarily disre- 
garded without legal consequence.** However, as the learned editor of 
Oppenheim’s International Law remarks, 


Since the time of Grotius, the science of the Law of Nations has not 
ceased attempting a satisfactory classification of the different kinds 
of treaties.** 


That this has proved an apparently hopeless task was emphasized in the 
report submitted by the Mastny Sub-Committee to the League of Nations 
Committee of Experts for the Progressive Codification of International 
Law, in 1925. To quote from this Report: 


The different classifications of international treaties are as numerous 
as the writers who have dealt with them, and vary with the individual 
point of view. Most of them are of little practical value. 

Nevertheless, it is the duty of the Rapporteur to call the attention of 
the Committee to the prevailing anarchy as regards terminology 


23 Rousseau in his Principes généraux du droit international public (1944), at p. 
143, gives the following definition ‘‘En droit international on doit appeler traité 
tout accord conclu entre sujets du droit des gens, ¢’est-A-dire entre membres de la 
communauté internationale. C’est 1A la définition du traité au sense large.’’ (Italics 
added.) 

24 McNair, Law of Treaties (1938), at p. 3. See also Rousseau, op. cit., at p. 149, 
to the same effect. 

25 Ibid., at p. 154: ‘‘Aucune raison de nécessité ne régissant la terminologie de ces 
divers instruments conventionnels, i] est facile de voir que tous peuvent étre également 
et indifféremment utilisés pour la réalisation d’une opération juridique déterminée, des 
actes de méme nature matérielle pouvant ainsi étre mis en forme & |’aide de procédés 
techniques variables.’’ 

26 Oppenheim’s International Law (7th ed. (1948) by Lauterpacht), at p. 793, foot- 
note 2; and see the authorities therein cited. It has not been thought pertinent for the 
purposes of this study either to enter into a discussion of the juridical quality of ‘‘law 
making treaties’’ as the term is used by Lauterpacht, or to enquire into the legal sig- 
nificance of Hudson’s ‘‘international legislation.’’ 
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(treaty, convention, pact, agreement, arrangement, protocol, declara- 
tion, etc.). Up to the present, all attempts to obtain a uniform classifi- 
cation based on principles which take due account of the need of co- 
ordinating nomenclature, form and contents, have failed. In practice, 
little attention is paid to the exact meaning which should be given to 
terms customarily used. 

The choice of nomenclature and form is governed by arbitrary con- 
siderations and depends upon the nature of the relations between 
States, the custom of the respective chancelleries, and sometimes even 
upon the carelessness of those who draft diplomatic instruments. 

The Rapporteur sees no need to propose that these questions, which 
indeed are of no legal importance, should be regulated by treaty agree- 
ment, since in his opinion the remedy lies in the regular practice of 
registration as provided in Article 18 of the Covenant of the League 
of Nations, which is bound sooner or later to lead more or less auto- 
matically to the desired standardisation of nomenclature. At the 
same time, a certain elasticity in terminology is both inevitable and 
necessary in order that States may be left the freedom they require.*’ 


The lack of practical value in enumerating the species which are part 
of the genus ‘‘treaty’’ or ‘‘international agreement’’ was the basis of 
criticism regarding the original draft Registration Regulations submitted 
by the Secretary General wherein there was included in Article 1, after 
the phrase, ‘‘Every treaty or international agreement, whatever its 
form,’’ the following words: ‘‘treaty, convention, agreement, arrangement, 
declaration, exchange of notes, etc.’’** It was persuasively remarked in 
the revisions to the draft regulations recommended by the United States,” 
that such a list should be omitted because it was not exhaustive, and because 
the abbreviation ‘‘etc.’’ made it indefinite. The view expressed by the 
United States was that the important factors in determining the registra- 
bility of instruments were ‘‘the content and purport.’’ It would not seem, 
however, that the ‘‘purport’’ is a particularly useful criterion to adopt 
in this regard unless it can be maintained that the ‘‘purport’’ of an instru- 
ment will establish whether the purpose of the instrument is that it shall 
record therein an agreement. With regard to the ‘‘content,’’ it may be 
thought that this would relate to the subject-matter of an agreement, which 
must remain a secondary consideration. Both ‘‘content’’ and ‘‘purport’’ 
would therefore seem to be somewhat elusive criteria. Indeed it was de- 
cided that no criteria are better than faulty criteria, and the Regulations as 
adopted contain little measure of guidance. 

There may be room for the view that Article 1 of the Regulations, which 
stipulates that ‘‘Every treaty or international agreement whatever tts 


27 League of Nations Doc. C.196.M.70, 1927, p. 112; this JouRNAL, Spee. Supp., Vol. 
20 (1926), p. 215. See also to the same effect Art. 4 of the Harvard Draft and Comment 
thereon, loc. cit., p. 710 et seq. Art. 4 reads: ‘‘The international juridical effect of a 
treaty is not dependent upon the name given to the instrument.’’ 

28 U.N. Doc. A/138. 
29 U.N. Doc, A/C.6/56. 
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form and descriptive name . . . shall as soon as possible be registered 
with the Secretariat,’’ presupposes that any given instrument is a treaty 
or international agreement, ‘‘whatever its form’’—and this may be para- 
phrased to mean ‘‘in whatever manner concluded’’—and that this phrase 
is susceptible to infinite extension. From this view it would follow that an 
inductive approach should be preferred; that is, recourse should first be 
made to the ‘‘form’’ (and manner) in which an instrument is concluded, 
in order to determine whether it is juridically a ‘‘treaty or international 
agreement,’’ and thus verify the initial premise. However, the question 
arises how far this view is tenable, and it may be more cogently argued 
that once the mutual consent of the parties to an agreed text is discernible 
from the instrument itself, then ipso facto that instrument denotes either 
an ‘‘international agreement’’ or a ‘‘treaty,’ depending upon its formal 
nature. 

There is ample authority in the writings of ‘‘the most highly qualified 
publicists’’ that ‘‘the Law of Nations includes no rule which prescribes a 
necessary form of treaties.’’*° Judge Sir Arnold MeNair in his Law of 
Treaties cites the following as advice tendered to the United Kingdom 
Government on the matter of informality in the conclusion of international 
instruments : 


International law prescribes no form for international engagements. 
There is no legal distinction between formal and informal engagements. 
If an agreement is intended by the parties to be binding, to affect their 
future relations, then the question of the form it takes is irrelevant to 
the question of its existence. What matters is the intention of the 
parties, and that intention may be embodied in a treaty or convention 
or protocol or even a declaration contained in the minutes of a con- 
ference.* 


It cannot be presumed, however, from the lack of a rule of international 
law prescribing the ‘‘form’’ of an international instrument, that no ‘‘form”’ 
is required at all. Thus the fact that the Registration Regulations use the 
phrase ‘‘in whatever form’’ shows that an instrument must contain a 
minimum of ‘‘form.’’ 


III. THe Views or THE INTERNATIONAL LAw COMMISSION 
OF THE UNITED NATIONS 


The International Law Commission of the United Nations, which was 
established by resolution 174 (II) of the General Assembly, decided at its 
first session in 1949 to give priority for codification to three topics, one of 
which was the law of treaties. Professor Brierly was entrusted with the 
preparation of a report for submission to the Commission at its second 


30 Oppenheim, op. cit., p. 808. 31 Op. cit., p. 48. 
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session. This report ** took the form of a draft convention on the law of 
treaties, with comment on each article of the draft. Brierly emphasized 
that he had not rejected the distinction between a ‘‘treaty’’ and an ‘‘inter- 
national agreement.’’ At the same time, he chose to retain the former 
term, ‘‘however infelicitous the extreme variety of modern nomenclature’”’ 
had rendered it, in order to exclude from the scope of his draft the con- 
sideration of ‘‘unilateral engagements.’’ The wisdom of thereby produc- 
ing a differentiation between such scope and that of Article 102 may be 
doubted ; nevertheless, as will be seen, from the practical standpoint, no 
unfavorable results have been incurred. 

Article 1 of the draft convention, which set out the manner in which the 
term ‘‘treaty’’ was used in the convention, read as follows: 


(a) A ‘‘treaty’’ is an agreement recorded in writing between two or 
more States or international organizations which establishes a relation 
under international law between the parties thereto. 


(b) A ‘‘treaty’’ includes an agreement effected by exchange of notes. 


(c) The term ‘‘treaty’’ does not include an agreement to which any 
entity other than a State or international organization is or may be 
a party. 


The definition ** of a ‘‘treaty’’ in paragraph (a) differs essentially from 
that to be found in the Harvard Draft, where it is specified to be 


a formal instrument of agreement by which two or more States estab- 
lish or seek to establish a relation under international law between 
themselves. 


Nevertheless, it is a little surprising to find that Alfaro, amongst other 
members of the Commission, characterized the article as a ‘‘departure 
from the principles of international law and the established practice of 
States.’’ ** 

There was a difference of opinion among the members of the Commission 
as to whether or not Brierly’s definition was preferable to that of the 
Harvard Draft. Thus Hudson queried the words ‘‘recorded in writing.’’ 


82 U.N. Doc. A/CN.4/23. The report as a whole constituted somewhat of a departure 
from the traditional thinking on the law of treaties, and incorporated certain contro- 
versial aspects of treaty practice which had been developed under the auspices of the 
United Nations. This fact did not escape the attention of the other members of the 
Commission. Yepes stated that it set out ‘‘the principles of the English school of 
International Law,’’ which he was not sure the Commission ought to accept, U.N. Doe. 
A/CN.4/SR.50, p. 9; and Amado was unable to refrain from the comment that Brierly 
in his book, The Law of Nations (4th. ed., 1949), ‘‘had outlined a doctrine diametrically 
opposed to the one on which his present draft was based,’’ U.N. Doc. A/CN.4/SR.49, 
p. 25. 

33 This term is used here advisedly and for want of a better word, although Brierly 
indicated in his report that it was ‘‘not intended to supply an independent definition.’’ 
U.N. Doc. A/CN.4/23, p. 8. 

84 U.N. Doc, A/CN.4/SR.50, p. 4. 
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For him this implied that an agreement existed apart from the instrument 
in which it was expressed. He preferred the term ‘‘formal instrument”’ 
to be found in the Harvard Draft.** Scelle, too, stressed the importance 
of formality, and said that the definition of a treaty had to be a formal 
definition.** Sandstrém, on the other hand, representing the opposing 
point of view, preferred to emphasize the aspect of consensus.** However, 
the majority opinion in the Commission favored the text of the Harvard 
Draft which was adopted by 6 votes to 4.88 This decision, so far as it went, 
is probably to be welcomed. 

The Commission was also sharply divided over the questions whether 
the draft should properly include the law relating to an exchange of notes 
and whether the term ‘‘treaty’’ covered it. Brierly had noted in his report 
that there were numerous examples to be found in the United Nations 
Treaty Series of the registration of exchanges of notes,*® but this was not 
sufficiently persuasive for a number of the members of the Commission, who 
were in favor of excluding them, following the precedent set by the Harvard 
Draft.*° The Comment to the latter admitted that they had ‘‘the juridical 
force and effect of treaties as the term is usually understood,’’ but stated that 
**it would be difficult because of their peculiar form to formulate a body of 
general rules which would apply equally to them and other instruments 
having a different form.’’** Thus Hudson and Amado, while appreciating 
the importance of exchanges of notes, thought they should not be dealt with 
in the draft convention.**? Some members went further and denied that an 
exchange of notes came within the scope of the definition of the term 
‘‘treaty.’’ El Khoury based his opinion on the distinction that an exchange 
of notes ‘‘should be taken to mean agreements for settling matters within the 
competence of the Executive,’’ whereas the term ‘‘treaty’’ meant an in- 
strument ‘‘ within the competence of the legislature.’’** Hsu, on the other 


85 Ibid., p. 7, and A/CN.4/SR.52, p. 3. It may be noted that Hudson was not among 
the authorities responsible for this particular Harvard Draft Convention. 

36 U.N. Doc. A/CN.4/8R.52, p. 6. 

87 Ibid., p. 4. 38 Ibid., p. 7. 

89 U.N. Doc. A/CN.4/23, p. 17. Indeed such registration and that of an exchange of 
letters, never provided any difficulty under the League practice either. For an unusual 
example, see Exchange of Letters between the Netherlands and the International Court 
of Justice recording an Agreement relating to privileges and immunities of the Inter- 
national Court of Justice, the Registrar, ete., U.N.T.S., Vol. 8, p. 61. It is thought that 
this is the only example at the time of writing of an international agreement which has 
been concluded between a state an an organ of the United Nations, referred to in the 
Charter. It may be observed that the conclusion of such agreements was envisaged in 
the original draft Registration Regulations submitted by the Secretary General. See 
U.N. Doe. A/138, p. 1, footnote (d). 

40 Thus Art. 1 (b) states with reference to the use in the draft convention of the term 
**treaty’’: ‘‘The term ‘treaty’ does not include an agreement effected by exchange 
notes.’’ Loc. cit., p. 698. 

41 Ibid. 

42 U.N. Doe. A/CN.4/SR.50, pp. 13-14. 48 Ibid., pp. 14-15. 
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hand, agreed with Brierly that an exchange of notes constituted a treaty. 
This last view would appear to be only tenable in the particular circum- 
stances of Brierly’s draft, which does not use the term ‘‘international 
agreement.’’ It may be considered that the controversy in the Commission 
on this point, which was at least in part terminological, would have been 
avoided had the draft been entitled ‘‘the law of international agreements.’ 
The weakness, however, of this argument is that the constitutional im- 
portance of the term ‘‘treaty’’ to some states cannot be overlooked. 

Finally, the Commission, by a 6-to-5 vote, upheld the arrangement of 
including the law relating to an exchange of notes within the draft,** but 
decided to leave the matter open to the Rapporteur as to whether the term 
‘‘treaty’’ should be used to cover it.*® The implication arising from this 
first decision that an exchange of notes does constitute a treaty, has subse- 
quently been rendered less important, due to the fact that Brierly did not 
resubmit Article 1 to the Commission in his second report in 1951,** and 
thus the draft convention as it stands at the present time contains no defi- 
nition clause. 

A further matter which dealt closely with the question of registration 
under Article 102 was raised by Yepes at both the second and third sessions 
of the Commission. This was the matter of unlawful treaties.** In Yepes’ 
view it followed from the provisions of paragraph 2 of Article 2 of the 
Charter ** that treaties were required to be made in good faith, and that 
therefore the Secretary General should be given express powers to refuse 
to register a treaty which had an unlawful object. He submitted the fol- 
lowing article: 


In order to be valid, a treaty, as understood in this Convention, must 
have a lawful purpose according to international law. In case of any 
dispute regarding the lawfulness of a treaty, the International Court 
of Justice shall state its opinion on the matter at the request of a State 
directly or indirectly interested, or of the United Nations. 

A treaty with an unlawful object may not be registered with the 
Secretariat of the United Nations. Whenever the lawfulness of a 


44 See U.N. Doe. A/CN.4/SR.51, p. 7. 

45 Ibid., p. 11. 46 Ibid., p. 13. 

47 U.N. Doc. A/CN.4/43. It may be noted that since the time of writing, Brierly 
has resigned from membership in the Commission, and although he presented a ‘‘ Third 
Report on the Law of Treaties’’ (U.N. Doc. A/CN.4/54), it was not discussed. Pro- 
fessor Lauterpacht was subsequently elected special Rapporteur and requested to present 
a report to the Commission at its fifth session in 1953. 

48 See, generally, Verdross, ‘‘ Forbidden Treaties in International Law,’’ this JourNaL, 
Vol. 31 (1937), pp. 571-577. See also League of Nations Records, 2nd Assembly, 
Minutes of the First Committee, p. 77, and U.N. Does. A/C.6/125 and A/C.6/131. 

49 Par. 2 of Art. 2 of the Charter reads as follows: ‘‘ All Members, in order to ensure 
to all of them the rights and benefits resulting from membership, shall fulfill in good 
faith the obligations assumed by them in accordance with the present Charter.’’ 
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treaty submitted for registration is in doubt, the Secretary-General 

of the United Nations shall ask the International Court of Justice for 

an advisory opinion.*° 

Although the Commission, on account of lack of time, declined to take 
any action on this article, it nevertheless may be considered to raise funda- 
mental questions. Can unlawful treaties (upon the determination of their 
unlawfulness by a judicial body), and those which are incompatible with 
the purposes and principles of the United Nations (again, upon the de- 
termination of such incompatibility by a judicial body), be registered un- 
der Article 102? Further, does the Secretary General need express powers 
to refuse registration, or does the matter fall within the scope of his general 
powers to make a legal determination of any treaty submitted for regis- 
tration? 
Although t.:ese points are beyond the scope of the present study, it may 

be considered that it would be illogical, having regard to the purpose of 
registration, to make any exception to the obligation to register on the 
ground of unlawfulness or incompatibility with the Charter. Further- 
more, it would seem that the present discretionary powers of the Secretary 
General are inadequate to refuse registration on any ground concerning 
the subject-matter or purpose of a treaty. 


IV. THe Capacity To ENTER INTO A ‘‘ TREATY’’ OR 
INTERNATIONAL AGREEMENT’’ 


The question of registration is closely associated with the matter of per- 
sonality of states, since the legal nature of an instrument purporting to 
be a ‘‘treaty’’ or ‘‘international agreement’’ must also be considered from 
the angle of capacity of the parties. Indeed, one of the most fundamental 
attributes of statehood is the capacity to enter into treaties ** generally, 
although this may be subject, in some cases, to certain limitations. Thus, 
the International Law Commission discussed the question at length during 


50 U.N. Doe. A/CN.4/SR.88, p. 26. It may be observed that the Charter does not 
authorize the Secretary General to request an advisory opinion of the Court, and that 
even if the General Assembly adopted a convention on the law of treaties containing 
the provision set forth in the second paragraph of Yepes’ proposed article, this would 
not constitute sufficient authorization. 

51 It was suggested by the representative of Venezuela in Committee IV/2 at San 
Francisco that the Secretary General might be authorized to ‘‘suspend’’ registration 
pending such a determination. U.N.C.I.0. Does., Vol. 86, p. 15. 

52 See the statement of the Permanent Court of International Justice in The Wimbledon, 
P.C.I.J., Series A, No. 1, p. 25, and also the Harvard Draft, loc. cit., pp. 705-710. 
Scelle puts it inversely: ‘‘Dans la pratique des relations internationales . . . ¢’est cette 
possibilité de se gouverner librement, de prendre soi-méme des décisions, notamment en 
matiére de relations et de tractations internationales, ou d’un mot en matiére de treaty- 
making power, qui caractérise ce qu’on appelle un Etat, et un Etat souverain.’’ Ad- 
mission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, Pleadings, 
Oral Arguments, Documents, p. 67. 
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the course of its second and third sessions, and finally adopted the following 
article: 


Capacity to enter into treaties is possessed by all States, but the 
capacity of a State to enter into certain treaties may be limited.” 


Although the Commission also decided ‘‘to set aside for the moment 
the question of the capacity of international organizations,’’ * it is beyond 
doubt that the United Nations, the Specialized Agencies,®® whose capacity 
is referred to in the Registration Regulations,®* and possibly certain other 
organizations, possess treaty-making power, although such power is not 
necessarily the same as that possessed by states.** 

It is not proposed here to touch upon the difficult and controversial ques- 
tion of what are the essentials of international personality or of statehood. 
It must remain sufficient for the present purposes to observe that the term 
‘‘treaty’’ in international law has not been applied to any instrument re- 
cording an agreement between a state and an entity ** possessing none of 
the qualities of statehood.*® 


58 U.N. Doc. A/CN.4/L.28, p. 3. 54 U.N. Doc. A/CN.4/SR.98, p. 24. 

55 Thus, the International Court of Justice has expressly observed that the Charter 
provides for the conclusion of agreements between the United Nations and its Members, 
Reparation for Injuries Suffered in the Service of the United Nations, Advisory 
Opinion, I.C. J. Reports, 1949, pp. 174, 178-179. Examples of such international 
agreements may be cited from the U. N. Treaty Series. Similarly, it may be observed 
that as a matter of practice the various Specialized Agencies, acting under their consti- 
tutional provisions, have entered into agreements with states. Furthermore, international 
agreements have been concluded not only between the United Nations and a Specialized 
Agency, but also between two Specialized Agencies. A particularly interesting example 
of the former type, considering its subject-matter, may be said to be the ‘‘ Memorandum 
of Understanding concerning the procedure to be followed for the deposit and registra- 
tion with the United Nations of International Labour Conventions and certain other 
instruments adopted by the International Labour Conference,’’ which was signed at 
Lake Success on Feb. 17, 1949. See U.N.T.S., Vol. 26, p. 323. 

56 Art. 10, which provides that ‘‘the Secretariat shall file and record treaties and 
international agreements, other than those subject to registration under article 1 of 
these regulations, if they fall in the following categories: (a) Treaties or international 
agreements entered into by the United Nations or by one or more of the Specialized 
Agencies.’’ Such ex post facto assumption, however, may be misleading. 

57 See Parry, ‘‘The Treaty-Making Power of the United Nations,’’ British Year Book 
of International Law, Vol. 26 (1949), pp. 108-149, who maintains that the international 
legal personality of the United Nations ‘‘is not the source of the Treaty-making Power 
of the Organization’’ (p. 147), and distinguishes between the express powers of the 
United Nations as provided in the Charter, and its inherent treaty-making powers. 

58 The word ‘‘entity’’ is used to include all types of governmental international 
organizations. See the examples cited by Dr. Kerno, former Assistant Secretary Gen- 
eral of the United Nations, Proceedings, American Society of International Law, 1951, 
p. 148. 

59 See Art. 1 (c) of Brierly’s draft convention, p. 59, supra. Nevertheless, despite this 
total lack of capacity, it may not be denied that the effect of such an agreement may 
be to create enforceable rights for such an entity. Advisory Opinion on the Jurisdiction 
of the Courta of Danzig, P.C.I.J., Series B, No. 15, p. 17. 
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In all cases, however, it must be considered that the Secretariat has not 
only the right but also the duty to enquire into the legal nature of an in- 
strument which is submitted for registration (or for filing and recording) .®° 
Circumstances which raise the question as to whether only one party to a 
“*treaty’’ or ‘‘international agreement’’ possesses the juridical capacity 
under international law to enter into it, may arise in the following instance. 
Thus there may be submitted an agreement concluded between a Member 
of the United Nations, and another ‘‘state’’ or international entity whose 
treaty-making power to enter into that particular agreement * or even any 
international agreement is doubted. That the instrument falls prima facie 
within the scope of the Registration Regulations may not be disputed.* 
However, its actual registration, it is submitted, would depend upon the 
legal determination of the treaty-making capacity of the international 
entity concerned.** Furthermore, in cases where neither of the parties to 
a bilateral agreement are Member States, the presumption of registrability 


will be less strong. 


V. EXAMPLES OF A ‘‘TREATY’’ AND OF AN ‘‘ INTERNATIONAL AGREEMENT 
SUSCEPTIBLE TO REGISTRATION 


A number of examples may now be considered of treaties and inter- 
national agreements which present interesting peculiarities from the point 
of view of registration. Thus it may be questioned at the outset, with re- 
gard to an instrument which has not been signed by the parties “ thereto, 


60 See p. 53, supra, and Rosenne, ‘‘ Recognition of States by the United Nations.’’ 
British Year Book of International Law, Vol. 26 (1949), p. 444, and also Eagleton, 
‘‘The Handling of Treaties by the Secretariat of the United Nations,’’ Proceedings, 
American Society of International Law, 1951, pp. 139-147, at p. 141. 

61 See Brierly’s report where he stated: ‘‘It is clear that the inherent treaty-making 
capacity of international organizations, which thus exists, is confined to capacity to 
make treaties compatible with the letter and spirit of their several constitutions.’’ 
U.N. Doe. A/CN.4/23, p. 21. 

62 Provided one party is a Member State, such an instrument is prima facie registrable 
even if communicated to the Secretariat by a non-member state (Art. 1, par. 3, of the 
Registration Regulations; p. 50, supra). In the circumstance where the treaty-making 
capacity is not questioned, registration may be said to proceed in the normal way. L£.g., 
Cultural Agreement between Austria and France, signed at Vienna March 15, 1947, 
and communicated to the Secretariat by the liaison officer of Austria with the United 
Nations, U.N.T.S., Vol. 12, p. 109. With regard to registration by non-member states, 
see U.N.C.I.0. Does., Vol. 13, Commission IV, p. 706; and General Assembly, Official 
Records, Ist Sess., Pt. II, Sixth Committee, p. 190, footnote 3. 

63 It may be thought that a factor to be considered in making such a determination 
is whether the entity can enter into an international agreement with a state which 
is not a party to its constituent instrument. But this again might be an ez post facto 
determination. 

64 The word ‘‘parties’’ is used here loosely with full realization that, strictly speaking, 
no state can be a party to an instrument until it has entered into force (except where 
it enters into force in respect of each state separately, such as the Convention on the 
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whether this lack of signature will vitiate its character as an agreement and 
affect its registrability.*° The authorities point clearly to an answer in the 
negative. 

The Comment to the Harvard Draft states that 


There is no existing rule of international law, conventional or custom- 
ary, which requires treaties to be signed, or which makes their binding 
force in any degree dependent upon their being signed. 


Thus, assuming some form of authentication or establishment of the text, 
the method by which the instrument is concluded will be irrelevant to its 
registrability, provided always that some nature of an agreement can be 
ascertained from the text.** The instrument may, for instance, recite at 
the end of the preamble that ‘‘the Governments .. . hereby agree. . .’’ 
or the fact of an agreement may be merely ascertainable from the text 
itself. The vital aspect of every instrument is the agreement contained 
therein. Thus, there may be contrasted, on the one hand, a memorandum 
of understanding ** which may include a related account of the subject- 
matter as well as the content of an agreement, and which is accordingly 
susceptible to registration, and on the other hand, mere travaux prépara- 
toires or a record of discussions not containing any agreement, and, there- 
fore, not registrable. 

In this connection, it may be observed that a modern tendency is notice- 
able on the part of governments to spell out an agreement from almost any 
form of interchange of communications between states. It is common pro- 
cedure for the competent minister who signs the note to append some such 
formula as ‘‘I confirm that my understanding of the position is the same 


Privileges and Immunities of the United Nations), and even then only party to the 
agreement contained in the instrument. 

65 The common method of authenticating or identifying the written record of an 
agreement by means of signature, or signature ne varietur is to be distinguished here. 
It is thought that, provided an instrument is certified, or authenticated in some manner, 
the particular method used—whether by signature or otherwise—is immaterial for 
purposes of registration. It may be noted that conventions concluded by the General 
Assembly are authenticated by means of their ‘‘adoption’’ or ‘‘approval.’’ See the 
article adopted by the International Law Commission on the ‘‘ Establishment of the 
Text of Treaties,’? U.N. Doe. A/CN.4/L.28. 

66 Loc. cit., p. 733. See, to the same effect, the Brierly Report, op. cit., p. 13, and 
Hyde, International Law, Chiefly as Interpreted and Applied by the United States, 
Vol. II (2nd rev. ed., 1947), p. 1429. 

67 Some recently concluded agreements have been merely initialed by the negotiators. 
E.g., the U. S.-U. K. Memorandum of Agreement relating to the Economic Fusion of 
the American and British Zones of Occupation in Germany, 1946, U.N.T.S., Vol. 7, p. 
163, and the Memorandum of Agreement relating to the Production and Marketing of 
Wheat, Washington (1942), ibid., Vol. 8, p. 237. 

68 Exchange of notes approving the memorandum of understanding of May 20, 1943, 
relating to the purchase by the U. 8S. Government of the exportable surplus of certain 
Dominican food products. Ibid., Vol. 21, p. 277. 
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as yours,’’ *° or ‘‘This note and Your Excellency’s reply in the same terms, 
will constitute an agreement with regard to the contents of the preceding 
clauses. ’’ *° 

Occasionally, however, an exchange of notes may lack such affirmation 
of the existence of an agreement contained therein. Thus, in the exehange 
of notes between the United States and Canada relating to access to the 
Alaska Highway," it is difficult from a mere examination of the texts 
of the notes to discern the scope of the agreement, which is itself couched 
in terms of an imprecise nature. The fact that this exchange of notes 
‘constitutes an agreement’’ and is thus susceptible to registration, would 
appear to be deducible only from intimations of external evidence. First, 
the exchange of notes is entitled a ‘‘ United States Executive Agreement,’’ ™ 
and secondly, it is referred to in the United Nations Treaty Series as ‘‘con- 
stituting an agreement’’ in accordance with the official text communicated 
by the United States. 

This practice of determining the existence and intent of an agreement 
from notifications outside of the actual text may be distinguished from 
the hypothetical case of an exchange of telegrams (or notes) intimating 
agreement to a text located elsewhere. In such a ease, it is thought that 
both the exchange of telegrams (or notes) and the instrument containing 
the agreed text would be registrable on account of their inseverability. 

In this respect it is noteworthy that provision is made in the Registration 
Regulations for the registration of certified statements which specify any 
subsequent changes in the legal relationships as set out in the text of the 
original international agreement.’* This provision applies, mutatis mutan- 
dis, by virtue of Article 11, to those international agreements which have 
been filed and recorded. Such certified statements may sometimes, by their 
very nature, refer to the existence of an agreement arrived at between the 
parties to the original registered agreement, subsequent to the latter, rather 
than to unilateral actions such as denunciations. An interesting example 
of this may be found in the statement of September 12, 1947, made by the 
then Secretary of State of the United States, relating to an exchange of 
notes of April 11 and 26, 1947, extending the Agreement of August 11, 
1942, between the United States of America and Bolivia relating to a 
Military Mission to Bolivia.” 


69 Exchange of notes between U. K. Chancellor of the Exchequer and the Canadian 
Minister of Finance, ibid., Vol. 20, p. 22. 

70 Exchange of notes between U. S. Ambassador to Venezuela and Venezuelan Min- 
ister of Foreign Affairs, ibid., Vol. 21, p. 228. 

71 Ibid., p. 237. 72 Executive Agreement Series 362. 

78 See Art. 2, par. 1, of the Regulations, which reads as follows: ‘‘ When a treaty or 
international agreement has been registered with the Secretariat, a certified statement 
regarding any subsequent action which effects a change in the parties thereto, or the 
terms, scope or application thereof, shall also be registered with the Secretariat.’’ 

74 U.N.T.S., Vol. 9, p. 408. 
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Another unusual situation may be said to arise where a clause of an 
agreement provides for its implementation by the subsequent express action 
of one of the parties, which action is itself considered to be a further agree- 
ment, by reason of the implied consent thereto of the other party to the 
original agreement. An example of such an agreement contemplated in a 
previous agreement may be found in the ‘‘Note by which the Government 
of the United States of America, in pursuance of Article 10 of the Treaty 
of Peace with Romania signed at Paris on 10 February, 1947,* notified the 
Romanian Government of those pre-war bilateral treaties between the two 
countries, which the United States of America desires to keep in force or 
revive. Bucharest, 26 February 1948.’’ *¢ 

This note was considered by the Secretariat of the United Nations to 
constitute an ‘‘international agreement,’’ since Rumania was deemed to 
have impliedly consented by Article 10 of the Peace Treaty to the revival 
or abrogation of such pre-war bilateral treaties as was desired by the 
United States and expressly stated in the note. The Secretariat, however, 
was only able to comply with the terms of paragraph 2 of Article 10 of the 
Peace Treaty, and with the identical corresponding terms of the other 
Peace Treaties, insofar as any of the treaties so notified were deemed to 
have re-entered into force after the entry into force of the Charter.” 

Mention may now briefly be made of those international instruments 
which are contemplated by various provisions of the Charter. There are 
four main groups of such provisions,"* namely, ‘‘agreements’’ between 
Members and the Security Council under Article 43; ‘‘agreements’’ be- 
tween the Economic and Social Council and the Specialized Agencies 
under Article 63; the ‘‘trusteeship agreements’’ referred to in Chapter 
XII; and the Convention on Privileges and Immunities under Article 
105 (3). The first group may be disregarded for the present purposes, 
since none have been concluded. With regard to ‘‘agreements’’ under 


75 Ibid., Vol. 42, p. 3. Art. 10 reads as follows: 

**1. Each Allied or Associated Power will notify Roumania, within a period of six 
months from the coming into force of the present Treaty, which of its pre-war bilateral 
treaties with Roumania it desires to keep in force or revive. Any provisions not in 
conformity with the present Treaty shall, however, be deleted from the above-mentioned 
treaties. 

**2. All such treaties so notified shall be registered with the Secretariat of the United 
Nations in accordance with Article 102 of the Charter of the United Nations. 

‘*3. All such treaties not so notified shall be regarded as abrogated.’’ 

76 U.N.T.S., Vol. 48, p. 10. See, for examples of similar notes, ibid., Vol. 26, pp. 103, 
109, 115, 119, and Vol. 29, p. 101. 

77 See Art. 1 of the Registration Regulations, p. 50, supra. The treaties between the 
U.S.8.R. and Finland were registered as having been deemed to have re-entered into 
force on the date of the notification by the U.S.S.R. pursuant to Art. 12 of the Peace 
Treaty with Finland. U.N.T.S., Vol. 48, p. 203. 

78 See Parry, ‘‘The Treaty-Making Power of the United Nations,’’ loc. cit., where 
their nature is analyzed in detail. 
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Article 63, it is sufficient to say that, although it may be conceded that 
certain of the obligations contained therein ‘‘are difficult to classify as 
legal obligations,’’*® there are many examples of such agreements, all of 
which have been deemed subject to filing and recording. 

With respect to the Trusteeship Agreements, whose intriguing character 
merits larger consideration than can be given here, notwithstanding the 
difficulty of arriving at a satisfactory definition of the ‘‘states directly 
concerned,’’ *° it may be thought that such definition is not essential for 
the purposes of determining their nature under international law. The 
provisions of Chapter XII would appear to leave no doubt that they are 
international instruments creative of rights and obligations. It would 
follow that they may be considered as ‘‘international agreements’’ sui 
generis, possessing ‘‘a dispositive (or conveyancing) as well as a contractual 
character.’’ 

The Convention on the Privileges and Immunities of the United Nations 
was adopted by the General Assembly on February 13, 1946. Section 31 
of this convention provides that it be ‘‘submitted to every Member of the 
United Nations for accession.’’ The United Kingdom became the first 
state party to the convention by its accession on September 17, 1946. On 
that date the convention not only became internationally binding upon the 
United Kingdom, but it also entered into force as between the latter and 
the United Nations, for there is good legal ground for the view that besides 
the convention’s multilatera) attributes,** it has also bilateral characteristics 
in its operation between the United Nations, on the one hand, and each 
acceding Member State, on the other.** Thus, Section 30 states, inter alia: 


79 Ibid., p. 139. 

80 See Wolfe, this JourNAL, Vol. 42 (1948), p. 368 et seq. 

81 See Parry, ‘‘ The Legal Nature of the Trusteeship Agreements,’’ British Year Book 
of International Law, Vol. 27 (1950), pp. 164-185. All the Trusteeship Agreements so 
far concluded have been registered ex officio by the Secretariat, ibid., p. 180. See also 
Schachter, loc. cit., pp. 129-131. 

82 These cannot be denied. Thus, the provisions of the convention involve for each 
acceding state certain obligations vis-a-vis the representatives of all other Member States, 
irrespective of whether all the other Member States havc in fact acceded. Moreover, 
although Member States undertake only obligations in acceding, nevertheless each 
state may be said to have an interest that every other state assume the totality of such 
obligations. Every Member State benefits both directly and indirectly whenever another 
Member accedes. However, the convention may be said never to have entered into force 
between the Member States which have acceded thereto. See Written Statement of the 
Government of the United Kingdom, Reservations, Genocide Convention, I.C.J. Distr. 
51/10, par. 25 (3). 

88 See First Report of the Sub-Committee on Privileges and Immunities, General 
Assembly, 1st Sess., Pt. I, Official Records, Sixth Committee, Annex 3, par. 5. Further, 
the International Court of Justice has said of the convention that it ‘‘creates rights and 
duties between each of the signatories and the Organization.’’ Reparation for Injuries 
Suffered in the Service of the United Nations, Advisory Opinion, I.C.J. Reports, 1949, 
p. 179. Here the word ‘‘signatories’’ must be understood to mean acceding states. 
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‘Tf a difference arises between the United Nations on the one hand and a 
Member on the other hand, a request shall be made for an advisory opinion 
on any legal question involved. . . .’’ Similarly, Section 35 provides, inter 
alia, that ‘‘This convention shall continue in force as between the United 
Nations and every Member which has deposited an instrument of acces- 
sion. ...’’ However, the convention was in fact registered ex officio by 
the Secretariat on December 14, 1946, the day the Registration Regulations 
were adopted by the General Assembly, under the terms of Article 4, par. 
1 (a), which provides for such registration ‘‘where the United Nations is a 
party to the treaty or agreement.”’ 


CONCLUSIONS 


It is fortunate that the drafters of Article 102 at San Francisco set 
down no definition of either of the terms ‘‘treaty’’ or ‘‘international agree- 
ment.’’ If they had attempted a limiting one, it would have hampered 
the Secretariat of the United Nations in its task of executing the provisions 
of the article, and would have been contrary to its spirit and purpose. On 
the other hand, if they had enunciated too large a definition, this would not 
only have been a retrogressive move from the point of view of international 
jurisprudence and the law of treaties, but also would not have served the 
best interests of the international organization. 

It has therefore been the deliberate aim of this study not to attempt 
any definition, particularly in view of the reluctance of the International 
Law Commission to arrive at one for use in its draft convention. The 
gradual delimitation of the scope of the terms is to be preferred. Flexible 
adaptations are better than too precise criteria, which might well tend to 
defeat the purpose of the registration requirements. It has been shown 
that already the development of precedents by the Secretariat has had a 
beneficial effect. Constant interpretation of Article 102 and of the Regis- 
tration Regulations based upon pragmatic study, it is submitted, is the best 
means of achieving satisfactory results consonant with the principle of 
open diplomacy and the avoidance of secret pacts. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By Yven-u Liane * 


METHODS AND PROCEDURES OF THE GENERAL ASSEMBLY FOR DEALING WITH 
LEGAL AND DRAFTING QUESTIONS 

The General Assembly of the United Nations, during its seventh session 
on November 6, 1952, adopted a resolution aiming at the improvement of 
its methods and procedures for dealing with legal and drafting questions.’ 
This resolution was the culmination of lengthy discussions at the sixth and 
seventh sessions of the General Assembly as well as those of a special com- 
mittee appointed by the General Assembly to consider the question which 
met in August and September, 1952. These discussions reflected, on the 
one hand, a desire to enhance the legal approach to questions before the 
General Assembly and, on the other, a tendency which triumphed in the 
end to preserve the flexibility of procedure of that organ. 


I. CONSIDERATION AT THE SIXTH SESSION OF THE GENERAL ASSEMBLY 


The question of methods and procedures of the General Assembly for 
dealing with legal and drafting questions was first brought before the 
General Assembly by the United Kingdom at the sixth session in 1951. 
In the Sixth (Legal) Committee, to which the subject was referred, the 
United Kingdom submitted two draft resolutions relating respectively to 
legal and drafting questions.* Each of them contained various proposals, 
discussions on which are summarized below. 


A. Methods and Procedures for Dealing with Agenda Items Containing 
Legal Elements 


In paragraph 1 of its draft resolution I, the Delegation of the United 
Kingdom proposed: 


(a) That whenever the legal elements of any item on the agenda of 
the General Assembly appear to be of equal importance with the non- 
legal, or legal elements are equally germare to its determination, such 
item, if not allocated exclusively to the Sixth Committee, shall be dealt 
with as an item of mixed character, and shall be placed, as to the legal 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan-Tsui Liu, 
Legal Counselor, Legal Department, United Nations Secretariat. 

1 The text of the resolution is contained in U.N. Doc. A/RESOLUTION/10. 

2 Draft resolution I, U.N. Doc. A/C.6/L.175; and draft resolution II, U.N. Doe. 
A/C.6/L.176; General Assembly, 6th Sess., Official Records, Agenda item 63, Annexes, 
pp. 2-4. 
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aspects, on the agenda of the Sixth Committee, and as to the non-legal 
aspects, on the agenda of the appropriate political, economic or other 
Committee : the final resolution or resolutions to be recommended to the 
Assembly for adoption being formulated at joint meetings of the Sixth 
and the other Committee concerned, after previous separate considera- 
tion of the legal and non-legal aspects by the two Committees respec- 
tively ; 

(b) That whenever an item of a predominantly non-legal character 
has legal aspects or elements, or whenever, in the course of its consider- 
ation by the Committee to which it has been allocated, a legal point 
arises which may affect the ultimate decision of the Committee, the 
legal elements involved shall (at some appropriate stage before any 
resolution on the item is recommended to the General Assembly for 
adoption) be referred for advice and report, either to the Sixth Com- 
mittee or to an ad hoc legal sub-committee set up for the purpose. 


In explaining his proposal, the representative of the United Kingdom 
said that in recent years many representatives had grown uneasy about 
the attitude and methods of the General Assembly with regard to legal 
matters. Items which were at least half legal in character were not only 
allocated to a non-legal committee, but were dealt with and decided on in 
such a committee without reference to the Sixth Committee. While recog- 
nizing that the United Nations was a political institution in which political 
considerations must predominate, his delegation was also concerned that 
legal questions should not be neglected or mishandled. The rule of law, 
upon which the preservation of peace depended, could only prevail if the 
organization mainly responsible for upholding it, the United Nations, were 
fully equipped to deal with legal questions. An exclusive concentration 
on the political aspects of a subject to the detriment of legal aspects would 
in the long run be harmful to the work of the United Nations. It was 
further argued that any neglect of the legal aspects of a subject might result 
in a solution being inadequate or incorrect and could bring the law itself 
into disrepute. The Charter of the United Nations laid special stress on 
law and the rule of law, as witness the third paragraph of the Preamble, 
paragraph 1 of Article 1 and Article 13. In the light of these provisions, 
it was urged, the General Assembly would not be properly performing its 
functions unless it made satisfactory provision, and instituted appropriate 
techniques, for the handling of legal matters and made proper use of those 
techniques.*® 

The proposal of the United Kingdom evoked a great deal of opposition in 
the Sixth Committee, although some representatives paid tribute to the 
intention which underlay it. The representative of Brazil* pointed out 


8General Assembly, 6th Sess., Official Records, 6th Committee, 256th meeting, pars. 
31-33. 

4 Ibid., 257th meeting, pars. 18-20. Other representatives also alluded to the diffi- 
eulty of distinguishing the legal from the non-legal elements, ¢.g., those of Sweden, 
ibid., 258th meeting, par. 38; China, ibid., par. 48; Canada, ibid., par. 52; Uruguay, ibid., 
259th meeting, par. 32; Yugoslavia, ibid., 261st meeting, par. 44. 
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that the proposal implied that there was a clearly defined distinction be- 
tween the legal and political elements of matters considered by the General 
Assembly, and that it was possible to determine immediately whether legal 
elements predominated over political elements in an item on the agenda 
and vice versa. The distinction was in fact very difficult to make in the 
existing state of relations among states. He quoted Judge Alvarez of the 
International Court of Justice as having said: 


The traditional distinction between what is legal and what is po- 
litical, and between law and politics, has today been profoundly modi- 
fied. Formerly, everything dependent on precepts of law was re- 
garded as legal and anything left to the free will of States was regarded 
as political. 

Relations between States have become multiple and complex. As a 
result, they present a variety of aspects: legal, political, economic, 
social, ete.; there are, therefore, no more strictly legal issues. . . .° 

The representative of Brazil therefore doubted if the General Committee 
of the General Assembly, which was responsible for recommending the 
distribution of agenda items among the various committees, would be able 
to decide in every case whether legal or non-legal elements predominated. 
The proposal of the United Kingdom would, according to the representa- 
tive of the Soviet Union, also involve an ‘‘artificial splitting up’’ of agenda 
items between two committees which was ‘‘quite impracticable.’’ Experi- 
ence in the United Nations had shown that an item could not be regarded 


in its proper perspective unless it was considered as a whole.* Since it was 
impossible to divorce one aspect from the other, the representative of 
Belgium contended, the Sixth Committee would not be able to confine 
itself to the purely legal aspects of a problem but would ‘‘automatically 


97 


enter into the political aspect. 

It was further pointed out by the representative of Belgium that the 
United Nations was essentially a political body and that the Sixth Com- 
mittee was composed not merely of legal experts, but of representatives of 
governments.* As such, according to the representative of Iran, they were 
bound to reflect the views of their governments.® The representative of 
Belgium contended that it was therefore unrealistic to deem it desirable, 
and to make it obligatory, to refer legal questions to the Sixth Committee 
so as to ensure an absolutely objective examination of such questions. In 
a political assembly it was not always convenient to emphasize the legal 
aspect of a problem. Decisions of the General Assembly were practically 
always in the nature of compromises on substance and frequently on 
form.?® Such compromises often resulted in texts which were some- 


5 Admission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, 
1.C.J. Reports, 1948, p. 69. 

¢ General Assembly, 6th Sess., Official Records, 6th Committee, 260th meeting, par. 23. 

7 Ibid., 262nd meeting, par. 17. 8 Ibid., par. 16. 

9 Ibid., 260th meeting, par. 33. 10 Ibid., 262nd meeting, pars. 16-20. 


LEGAL NOTES 73 


times necessarily and purposely lacking in precision and the effect of which 
might well be destroyed by the intervention of a body of jurists, however 
well intentioned, said the representative of Chile." 

The contention of the United Kingdom that the Sixth Committee was 
alone competent to deal with legal questions was contested by the repre- 
sentative of Venezuela, who stated that there were also distinguished legal 
experts on other committees of the General Assembly.’ Although it was 
true that the Sixth Committee dealt with legal problems, said the repre- 
sentative of China, that did not necessarily mean that all its members were 
lawyers or that all the lawyers in the various delegations were on the Sixth 
Committee.** The representative of the Soviet Union pointed out that 
even items referred to the Sixth Committee nearly always involved, by 
reason of their very nature, political as well as legal considerations.** 

The representative of Venezuela foresaw that the proposal of the United 
Kingdom, if carried out, would involve the Sixth Committee in difficulties 
with other committees, which might consider the intervention of the former 
as encroachment upon their competence.’® As oie of the main committees 
of the General Assembly, the Sixth Committee, maintained the representa- 
tive of the Soviet Union, could not be placed in a subordinate position, as 
it would !:e if it were asked to advise other committees and its advice were 
then rejected. Nor could it be placed in a position of superiority, as would 
be the case if the other committees were bound to accept its advice.’® If 
the proposal of the United Kingdom that legal aspects of all questions had 
to be referred to the Sixth Committee were carried to its logical conclusion, 
the representative of China argued, the First (Political and Security) Com- 
mittee might claim the right to examine every item of the agenda which 
had political aspects, and such a proposition would require the examination 
from a political point of view of practically every item on the agenda." 
The proposal of the United Kingdom was thus said by the representative 
of Brazil to be of the most far-reaching nature and might profoundly 
modify the system of work of the General Assembly.** 

Another objection advanced against the United Kingdom proposal was 
that it would greatly complicate the work of the General Assembly and 
prolong its sessions, and would overburden the Sixth Committee. The 
representative of Belgium asserted that every problem before the General 
Assembly had an initial legal aspect, in that it raised the question of the 
General Assembly’s competence to deal with it.1° Apart from that, legal 
aspects were involved in nearly every problem, according to the repre- 
sentative of China.*® The representative of Byelorussia calculated that, 


11 Ibid., 258th meeting, par. 10. 12 Ibid., par. 27. 
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if the draft resolution of the United Kingdom were adopted, only nine 
of the seventy items on the agenda of the General Assembly would not 
involve consideration by the Sixth Committee.** The representative of the 
Philippines saw in the overburdening of the Sixth Committee a danger of 
the committee becoming a ‘‘bottleneck’’ in which all kinds of quéstions 
might be held up, and said that this would hamper the work of the General 
Assembly.”* Moreover, in order to determine the proportion of legal ele- 
ments in the items of the agenda, the General Committee would, according 
to the representative of Indonesia, be involved in lengthy debates on sub- 
stance, which was undesirable and would cause delay. Similarly, the 
non-legal committees would have to go through the same process in order 
to decide whether there was a legal aspect in a particular item on which the 
Sixth Committee ought to be consulted, and this, too, would occasion con- 
siderable delay. Any delegation would also be able to hold up proceedings 
by claiming that an item had a legal aspect which ought to be referred to 
the Sixth Committee.** Moreover, the Sixth Committee, while dealing with 
the legal aspect of an item, might have to discuss the problem as a whole, 
asserted the representative of China, and this duplication of discussions 
would further delay the solution of problems.** 

Referring to the thesis of the representative of the United Kingdom that 
his proposal was designed to uphold the rule of law, the representative of 
Yugoslavia claimed that if that proposal were adopted, a dangerous notion 
might arise that international law was static and that there existed con- 
servative rules preventing its development. An organization such as the 
United Nations should become a center for developing international law. 
The legal aspect had an important part to play, but the part of the political 
aspect was essential to that development. Law was not an end in itself, 
but only a means of attaining essential objectives which were, in the case 
of the United Nations, the maintenance of peace and international co- 
operation. The technique of law should be placed at the service of the 
fundamental principles of the United Nations; it should seek to stabilize 
and develope them, not to hamper their operation by ‘‘an excessive legal 
conservatism.’’*> The representative of Israel, finding that the United 
Kingdom proposal was founded on the primacy of law, noted that owing 
to the change in the political atmosphere, ‘‘the law of the majority some- 
times prevailed over law per se.’’ He further found that during the five 
years that had elapsed in the existence of the United Nations political 
considerations had come to outweigh legal ones. He did not see how that 
regrettable state of affairs could be altered, and the remedies advocated 
for the purpose by the United Kingdom did not seem to him likely to lead 
to a solution.*® The representative of Chile declared that the remedy as 
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proposed by the United Kingdom ‘‘might be worse than the disease.’’ 2" 

In rebuttal ** of the objections to the proposal summarized above, the 
United Kingdom representative expressed astonishment at the views of 
some members of the Sixth Committee ‘‘who were nevertheless jurists.’’ 
Nearly all of them had recognized the importance and gravity of the 
problem, but few had admitted the possibility of any improvement, he 
alleged. 


He was surprised to note that several members in fact acquiesced 
in the disappearance of the Sixth Committee; they affected not to 
know what a legal question was or declared that in any case it was 
useless to reserve legal matters for the Sixth Committee. 

He recognized that all the Committees of the General Assembly were 
political committees; but he felt that that was a common factor, and 
that each Committee also specialized in political, economic, social, finan- 
cial or legal matters. 

He could not understand how jurists could claim to be incapable of 
distinguishing legal from non-legal questions, or of separating the 
legal elements from the other elements of a given question. . . . He 
felt that by insisting on that argument, the Committee was signing 
its own death warrant... . 


As to the argument that the adoption of his proposal would lead to the 
overloading of the Sixth Committee’s agenda, the representative of the 
United Kingdom said that his proposals were in fact confined to certain 
clearly specific cases. With regard to the argument that the work of the 
General Assembly would be delayed, he contended that the task of that 
organ would be simplified if the Sixth Committee had a heavier agenda. 
He asserted that the Sixth Committee was the only committee qualified to 
consider questions from the legal standpoint. 


Some delegations were so afraid that law would be master in the 
General Assembly that they would not even accept it as a servant. He 
thought that the balance was currently weighted against the legal side. 
Some basically legal questions never reached the Sixth Committee. 
. . . That situation would continue as long as no specific rule was laid 
down. . . . The United Kingdom proposals were designed to remedy 
that state of affairs... . 


B. Methods and Procedures for Dealing with Specific Legal Questions 


Draft resolution I of the United Kingdom further provided, in paragraph 
2, that the General Assembly 


Resolves that whenever any Committee contemplates making recom- 
mendations for adoption by the General Assembly on one of the follow- 
ing categories of subjects, the matter shall, at some appropriate stage 
of its consideration by that Committee, be referred to the Sixth Com- 
mittee for advice and report on the legal aspects and for the drafting 
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(or for a review of the drafting) of any relevant resolution, request, 
or rule, as the case may be: 

(a) Requests to the International Court of Justice for an advisory 
opinion ; 

(b) Proposals to refer a matter to the International Law Commission, 
or to ask the Commission to undertake any task; 

(c) Proposals for, or entailing, amendment of the General As- 
sembly’s rules of procedure. 


In explaining this proposal, the representative of the United Kingdom *° 
urged that, since the International Court of Justice was a purely judicial 
body which would answer only legal questions correctly framed from the 
legal point of view, any request to the Court for an advisory opinion, even 
if made on the initiative of one of the non-legal committees, should normally 
be passed to the Sixth Committee for advice as to how the question should 
be framed and for drafting. 


It was essential that the questions put to the Court should be so 
framed as to state the legal issues correctly, and to ensure that the 
answers given would elucidate those issues and no others, a task which 
could be performed only by qualified experts. 


The representative of the United Kingdom pointed out that the Court, 
however, had in a number of cases been obliged to edit or interpret ques- 
tions before it could answer them. That occurred, he said, in the Peace 
Treaties case,*° the South West Africa case ** and the Admission of New 
Members case.*? In all these cases the questions submitted to the Court had 
been framed by one of the non-legal committees of the General Assembly. 

With regard to the International Law Commission, the representative of 
the United Kingdom ** also claimed that it was ‘‘wrong’’ in principle 
that matters should be referred to it by the General Assembly on the recom- 
mendation of a non-legal committee, as had occurred ** on one occasion, 
without any legal committee having reviewed the terms in which the matter 
was to be referred to the Commission. It was urged that such proposals 
should, at some appropriate stage, be referred to the Sixth Committee for 
consideration as to how far they were suitable for examination by the 
International Law Commission from the legal point of view, and also for 
advice as to how the reference should be framed and drafted. 
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As distinguished from the proposal relating to agenda items containing 
legal elements discussed in the preceding section, this proposal of the 
United Kingdom met with general approval in the Sixth Committee. The 
suggestion with regard to amendments to the rules of procedure of the 
General Assembly was recognized as confirming an already prevailing 
practice. Various representatives, including some of those who strongly 
criticized the proposal relating to agenda items containing legal elements, 
indeed supported this proposal in all its three points.* 

Several other representatives, however, raised objections to the proposal 
that requests to the International Court of Justice should be referred to the 
Sixth Committee. The representative of Belgium urged that it might well 
be a mistake to refer even the drafting of such requests to the Sixth Com- 
mittee. He said: 


The Court was consulted not always for purposes of enlightenment 
but frequently in order to gain time or to sidestep political difficulties ; 
consequently, the requests addressed to the Court for opinions were 
drafted differently according to circumstances. All the Main Com- 
mittees had enough jurists among their members to draft requests 
clearly if it were desired to do so. It might frequently be undesirable, 
for political reasons, that the Sixth Committee should be asked for its 
advice concerning the drafting of such requests, however defective they 
might be from a legal point of view. 


Referring to the assertion of the representative of the United Kingdom 
that questions drafted by non-legal committees had made it necessary for 
the Court to interpret them, the representative of Belgium alleged that 
even requests drafted by the Sixth Committee had had to be interpreted 
in the past.** One such occasion was mentioned by the representative of 
the Soviet Union,*’ namely, that regarding reservations to the Convention 
for the Prevention and Punishment of the Crime of Genocide.** He said 
that it was not because the Court did not understand the question put to it 
that it resorted to the practice of interpretation, ‘‘but simply because it 
wished to exhibit quite clearly the exact way in which it understood the 
question.’’ The representative of the Soviet Union further claimed that it 
was unrealistic to expect the Sixth Committee to deal with the form of a 
request for an advisory opinion, while some other committee took the de- 
cision of substance. 


85 These included the representatives of Brazil, General Assembly, 6th Sess., Official 
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53; Bolivia, ibid., 260th meeting, par. 46; Netherlands, ibid., 26lst meeting, par. 5; 
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C. Methods and Procedures for the Drafting of International Instruments 
and other Tezts 


The Delegation of the United Kingdom, in paragraph 3 of its draft 
resolution I, proposed that the General Assembly : 


Resolves that, in principle, the drafting of all clauses, texts or instru- 
ments of the following kinds should be either carried out, or, at some 
appropriate stage, reviewed, by a body of experts legally qualified to 
do so: 

(a) Any regulation for adoption by the General Assembly; 

(b) The terms of reference, functions and powers of fact-finding or 
other commissions, organs, tribunals or bodies hereafter set up by the 
General Assembly ; 

(c) Any convention, declaration, agreement or other similar inter- 
national instrument drawn up under the auspices of the General As- 
sembly, and the drafting of which is to be effected by the Assembly 
itself, including agreements or instruments to which the United Na- 
tions as an Organization is to be a party. 


The representative of the United Kingdom, with reference to the last cate- 
gory of instruments specified in his proposal, said that although the sub- 
stance of many of these instruments might be non-legal in character, they 
almost all involved legal elements, and their drafting at least ought to be 
treated as a legal matter and ‘‘entrusted to the Sixth Committee or a legal 


committee of some kind.’’ *® 

On the other hand, the representative of Brazil was opposed to the pro- 
posal. He maintained that the drafting of the specified categories of 
documents ought to be left to the bodies qualified to discuss their substance, 
which might well lie outside the field of knowledge of a body of jurists. 
A convention on customs tariffs, for example, would undoubtedly be better 
drafted by appropriate experts than by jurists.*° Referring particularly 
to subparagraph (a), the representative of Canada pointed out that a regu- 
lation for adoption by the General Assembly might be a financial regula- 
tion or some regulation relating to the Secretariat, which should be reviewed 
by the Advisory Committee on Administrative and Budgetary Questions or 
the Fifth Committee.** The representative of France was opposed to the 
reference to ‘‘a body of experts’’ in the proposal. He preferred the Sixth 
Committee.*? The representative of Sweden doubted the wisdom of setting 
up ‘‘special machinery for certain categories of items covering a very wide 
field.’’** The representative of Iran urged that the work envisaged could 
be assigned ‘‘ with advantage to the Legal Department of the Secretariat.’’** 
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D. Methods and Procedures regarding Drafting of Resolutions 


The United Kingdom Delegation also submitted another draft resolution 
dealing with drafting questions.*® The main part of this draft provided 
as follows: 


(a) All draft resolutions, of whatever character, adopted by any 
Committee of the General Assembly shall, previous to their considera- 
tions by the General Assembly sitting in plenary session, be referred 
for review as to their style, form and use of technical terms and terms 
of reference, to a Co-ordination Committee to be set up by each session 
of the General Assembly, for the period of that Assembly, consisting 
of one representative each of seven Member States to be chosen by the 
Assembly on the recommendation of the President. 

(b) The competence of the Co-ordination Committee shall be limited 
to proposing changes of style, form, or use of technical terms or terms 
of reference, in the texts submitted to it, and shall not extend to effect- 
ing any changes of substance, or any drafting changes which would 
indirectly involve changes of substance. The Committee may, how- 
ever, draw attention to any ambiguities or discrepancies. 

(c) The report of the Co-ordination Committee on any draft resolu- 
tion or resolutions shall be circulated to all the members of the main 
Committee concerned. It shall be considered as adopted if, after the 
lapse of three days from the date of circulation, the President of such 
Committee has not received any written notification of objection from 
any member of it. In the event of an objection, the report shall be 
discussed at a meeting of the Committee concerned, which shall decide 
on the final text of the resolution or resolutions, after taking account of 
the report and of any objections thereto. 


Introducing this draft resolution, the representative of the United 
Kingdom ** pointed out that there was a regrettable lack of uniformity in 
the form and terminology of the resolution adopted by the General As- 
sembly : 


. . . the terms used at the beginning of preambles appeared to have 
been chosen haphazard ; the figures, letters and numbers of paragraphs 
and sections often gave rise to confusion; there was frequently a lack 
of precision in the definition of the purposes of the resolutions or of 
the agencies established ; the method of quoting the symbols of previous 
resolutions was not uniform; the form of words for addressing the 
Secretary-General or the various organs of the United Nations was 
excessively varied; the wording of the texts was occasionally ungram- 
matical or unfortunately confused. 


It was emphasized that although under Rule 44 of the Rules of Procedure 
of the General Assembly, the General Committee could revise the form of 
resolutions adopted by the General Assembly, that rule was practically 
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never put into effect. To remedy the situation, the representative of the 
United Kingdom proposed the establishment of a ‘‘Co-ordination Com- 
mittee’’ at each session of the General Assembly, whose competence would 
be limited to stylistic and formal questions, thus ensuring that the main 
committee concerned would always have the last word. 

The proposal of the United Kingdom encountered some opposition in the 
Sixth Committee. The representative of Syria contended that ‘‘substance 
and form were inseparable.’’*’ The establishment of a Co-ordination Com- 
mittee would lead to duplication of discussions, according to the representa- 
tive of The Netherlands.** The Assistant Secretary General in charge of the 
Legal Department mentioned that, at the fifth session, the General As- 
sembly adopted no less than 125 resolutions and he foresaw that the work of 
the proposed Co-ordination Committee would be heavy and would compli- 
cate the work of the General Assembly and prolong its sessions.*® 

As an alternative to the establishment of a Co-ordination Committee, 
the representative of Sweden proposed, in an amendment to the United 
Kingdom draft resolution, that 

The Rapporteur of each Main Committee shall, when drafting a 
report to be submitted by the committee to the General Assembly, 
study the text of the proposed resolution, in consultation with the 
competent officers of the Secretariat, as to style, form and use of tech- 
nical terms, anc report thereon to the Committee, suggesting such 
changes as he deems necessary.” 


This suggestion, however, was objected to by the representative of Norway, 
who pointed out that the rapporteur represented his delegation on the 
committee and could not assume such duties of drafting without serious 
disadvantage." Other representatives preferred to have the Secretariat, 
and particularly the Legal Department, help the various committees in 
drafting texts they wished to submit to the General Assembly. The repre- 
sentative of Belgium, who urged this view, said that the services of the 
Legal Department should be fully utilized, as had been the case with the 
Legal Department of the League of Nations.** The representative of 
Norway, favoring this suggestion, said that as things stood, the Secretariat 
could give its opinion only if so requested. He said that the rules of pro- 
cedure should be amended and the Secretariat authorized to give its opinion 
when it deemed it necessary.°* On the other hand, it was maintained by 
the representative of the Soviet Union that the existing machinery was 


adequate.** 
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E. Preliminary Decision of the General Assembly 


In view of the divergence of views among the members, the Sixth Com- 
mittee did not decide upon any solution to the problems raised by the draft 
resolutions of the United Kingdom. Instead, the Committee, on the pro- 
posal of the Delegation of The Netherlands,® decided to establish a Special 
Committee of fifteen members 


to consider the documents, draft resolutions and amendments sub- 
mitted to the Sixth Committee as well as the records of its debates, 
to study the problem further and to report thereon to the General 
Assembly at its seventh session.**® 


This draft resolution was adopted by the General Assembly on December 
20, 1951.°" 


II. Report oF THE SPECIAL COMMITTEE 


The Special Committee established by the General Assembly held six 
meetings from August 27 to September 4, 1952, and submitted a report to 
the General Assembly.** In this report it submitted the following recom- 
mendations : 


(a) That, whenever any Committee contemplates making a recom- 
mendation to the General Assembly to request an advisory opinion 
from the International Court of Justice, the matter shall, at some ap- 
propriate stage of its consideration by that Committee, be referred 
to the Sixth Committee or to an ad hoc sub-committee established by 
the Committee concerned, for advice on the legal aspects and on the 
drafting of the request. 

(b) That, whenever any Committee contemplates making a recom- 
mendation to the General Assembly to refer a matter to the Inter- 
national Law Commission, the Committee shall, ai some appropriate 
stage of its consideration, consult the Sixth Committee as to the ad- 
visability of such a reference, and on its drafting. 

(c) That, whenever any Committee contemplates making a recom- 
mendation for the adoption by the General Assembly of any amend- 
ment to the rules of procedure of the General Assembly, the matter 
shall, at some appropriate stage of its consideration by that Com- 
mittee, be referred to the Sixth Committee for advice on the drafting 
of such amendment and of any consequential amendment. 

(d) That, when a Committee considers the legal aspects of a question 
important, the Committee should refer it for legal advice to the Sixth 
Committee or to an ad hoc sub-committee of the Committee concerned. 
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(e) That, normally, the Chairman of a Committee shall, at the ap- 
propriate time, call upon the Vice-Chairman and the Rapporteur to 
join him for the purpose of proceeding, in consultation with the 
competent officials of the Secretariat, to examine the draft resolution 
from the point of view of style, form and the use of technical terms, 
and, when appropriate, to suggest to the Committee such changes as 
they deem necessary.*® 


III. CoNSIDERATION AT THE SEVENTH SESSION OF THE GENERAL ASSEMBLY 


At the seventh session of the General Assembly, the report of the Special 
Committee was referred to the Sixth Committee for consideration. The 
Delegation of the United Kingdom introduced a draft resolution whereby 
the General Assembly would adopt all the recommendations of the Special 
Committee. It was this draft resolution which served as a basis of dis- 
eussion. Many of the arguments advanced at the previous session of the 
General Assembly and summarized above were put forth anew. 

The representative of the United Kingdom, in introducing his draft 
resolution, declared that he was prepared to approve the report of the 
Special Committee. The recommendations contained in the report did not 
go far enough; they nevertheless represented a first and welcome step. 
With regard to recommendation (d) of the Special Committee, he expressed 
the hope that it could be amended so that the legal aspects of any question 
should be referred to the Sixth Committee if one third of the members of 
the non-legal committee concerned so requested. He added, however, 
that he would not press the point, if other members did not share his view, 
‘‘in the hope that recommendation (d) would, in keeping with the spirit 
in which it had been drafted, be interpreted to mean that whenever a 
question had important legal aspects, the Sixth Committee would be 
consulted.’’ 

Some representatives expressed general approval of the recommendations 
of the Special Committee.** Others, however, categorically declared that 
they could not accept the recommendations as they stood.** 

Some members of the Sixth Committee stressed the need for flexibility. 
They preferred to leave the non-legal committees free to decide whether or 
not to refer questions to the Sixth Committee. Amendments in this 
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sense were introduced to paragraphs (a) and (b) of the recommendations. 
These, however, were all rejected by the Committee. With regard to para- 
graph (a) of the recommendations, the Committee adopted an amendment * 
to the effect that any requests to the International Court of Justice fer an 
advisory opinion shall be referred to the Sixth Committee or to a joint 
committee of the committee concerned and the Sixth Committee. The 
Committee also adopted a similar amendment to paragraph (d), providing 
for a joint committee instead of an ad hoc subcommittee.*° Paragraph (e) 
concerning the drafting of resolutions was rejected. The other recom- 
mendations of thé Special Committee were adopted without modification. 
Moreover, the United Kinglom draft resolution was amended to provide 
that the General Assembly, instead of adopting the recommendations of 
the Special Committee, merely ‘‘recommends’’ those measures, as amended, 
to its committees.** 


FINAL DECISION OF THE GENERAL ASSEMBLY 


When the draft resolution adopted by the Sixth Committee was con- 
sidered by the General Assembly in plenary meeting, the Delegation of 
Czechoslovakia proposed to substitute the word ‘‘may’’ for the word 
‘‘shall’’ in paragraphs (a) and (b) and to substitute the same word for 
‘‘should’’ in paragraph (d) of the recommendations. The amendments to 
(a) and (b) were adopted, while that to (d) was rejected. Thus it became 
optional for the non-legal committees whether or not to follow the methods 
and procedures for dealing with legal and drafting questions set forth in 
the resolution and refer the specified questions to the Sixth Committee— 
the only mandatory provision being paragraph (c), that concerning amend- 
ments to the rules of procedure of the General Assembly, a provision which 
merely confirmed an already established practice.® 


65 The amendment, U.N. Doc. A/C.6/L.242/Rev.1, was proposed by Argentina, Co- 
lombia, Costa Rica, Cuba, Dominican Republic, Ecuador, El Salvador, Honduras, Mexico, 
Panama and Peru. 

66 This amendment was proposed by France, see U.N. Doc. A/C.6/L.244. 

67 The text of the draft resolution adopted by the Sixth Committee may be found in 
U.N. Doe. A/C.6/L.246. 

68 The resolution as finally adopted appeared in U.N. Doc. A/RESOLUTION/10. 
For proceedings in the plenary meeting, see A/P.V./391, pp. 32-45. The vote on the 
resolution as a whole and as amended was 33 to 2, with 15 abstentions. 


| 
| 


EDITORIAL COMMENT 


“THE OLD ORDER CHANGETH, YIELDING PLACE TO NEW” 


When the original Oppenheim’s International Law appeared in 1905- 
1906 it took its place immediately among the leading treatises on the subject. 
The author was Whewell Professor of International Law at Cambridge and 
a scholar of first rank, whose outlook was Continental rather than Anglo- 
Saxon, and whose references to Continental literature gave to the volumes 
an authoritative character outside of the more limited British circle 
dominated by Hall and Westlake. It is true that Oppenheim was condi- 
tioned by the traditions of his time, particularly in his treatment of war 
and neutrality. In the second edition of Volume II, published in 1912, 
there is nothing to suggest that Oppenheim saw the irony of the Hague 
Peace Conference of 1907 which devoted the greater part of its time to 
formulating laws of war. But for all that there was an element of con- 
structive criticism in what he wrote, a sense of law as the only alternative 
to force, a belief in the ‘‘eternal moral and economic factors’’ working in 
favor of the development of international law. 

Perhaps it would have been just as well to have left the second edition as 
a memorial to the naiveté of the statesmen of 1907 who thought in terms of 
sovereignty and not of co-operation, who believed that peace could be kept 
by a balance of power, or at any rate that if peace could not be kept, war 
could be fought according to the rules and peace restored by treaties that 
would last until a new shift might take place in the balance of power. But 
Oppenheim had already made notes for a new edition that would incorporate 
the results of the World War, so that it was to be expected that upon his 
untimely death in 1919 the publishers should choose an editor to complete 
the work. Thereafter followed a third edition by Roxburgh and a fourth 
edition by McNair, then fifth, sixth and seventh editions by Lauterpacht, 
the last appearing, Volume I in 1948? and Volume II in 1952. Unfortu- 
nately Mr. Roxburgh decided that the condition of Oppenheim’s manuscript 
made it necessary for him to work in the new matter, including his own con- 
tributions, without giving warning of its presence, that being in his judg- 
ment the method most conducive to maintaining the book as a living exposi- 
tion of the law; and subsequent editions were continued along the same 
lines. The result by this time is that the original Oppenheim has been com- 
pletely lost in the process, and what we now have is a compendium of ac- 
curate and reliable information, extremely useful as a work of reference, but 
a treatise which is neither Oppenheim nor Lauterpacht. 

The writer well remembers how, in a review in this JouRNAL, he described 


1 Reviewed in this JouRNAL, Vol. 44 (1950), p. 784. 
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the fourth edition, published in 1926-1928, as being ‘‘an event’’ among 
scholars, its chief merit lying in its lucid presentation both of the general 
principles of the law and of the facts of international practice from which 
concrete rules of conduct might be drawn. But much water has gone under 
the bridge since then, and the developments in international law have been 
so fundamental and far-reaching that one is led to ask, Is it not time to 
abandon the effort to bring Oppenheim up to date, to attempt to reconcile 
Oppenheim’s views of forty years ago with all that has happened since and 
indeed with what he himself would doubtless hold if he were living today? 

The contradictions and the inconsistencies between the Oppenheim of 
1912 and Lauterpacht’s Oppenheim are, as might be expected, more difficult 
to reconcile in Volume II, dealing with ‘‘Disputes, War and Neutrality’”’ 
which has just come to hand. The changes that have taken place in the 
procedures for the settlement of disputes were not difficult to record, for 
in most cases the newer procedures were fairly clearly dated. But the 
changes in the law of war and neutrality have been so far-reaching that in 
one case after another the generalizations of Oppenheim are contradicted by 
the facts which follow them in the succeeding pages. In some instances 
even the opinions expressed by Oppenheim are changed without notice. 
Oppenheim stated (§53) in his edition of 1912 that ‘‘impatient pacifists, 
as well as those who cannot grasp the idea of a law between Sovereign States, 
frequently consider war and law inconsistent’’; and this was repeated in 
MeNair’s edition of 1926. But taking into account the adoption of the 
Pact of Paris, the seventh edition restricts the statement to ‘‘many persons 
frequently consider war and law inconsistent,’’ which is not what Op- 
penheim thought nor yet how Lauterpacht would say it, who would surely 
limit ‘‘war’’ to a war of self-defense under Article 51 of the Charter of the 
United Nations, which is really not ‘‘war’’ at all in the old sense. 

In the case of such problems as the status of noncombatants in time of 
war, the restrictions upon bombardment of towns, the legality of the in- 
struments of warfare both on land and on sea, either the original Oppenheim 
text has been altered or the new material has been introduced in lettered 
sections which leave it to the reader to reconcile Oppenheim and the later 
event. Perhaps the hardest task of the editor was to adapt Oppenheim’s 
original text to the changes in the law of neutrality introduced by the 
obligations of Article X of the Covenant of the League of Nations and by 
the provisions of Chapter VII of the Charter of the United Nations. Sec- 
tion 293, for example, setting forth Oppenheim’s ‘‘Concept of Neutrality’’ 
is repeated in modified form in the seventh edition, but upon examination 
even the modified text appears to conflict with the sections preceding it 
which describe neutrality in relation to the Charter of the United Nations. 
By contrast it must be said that where completely new material is intro- 
duced, as in Section 116a on the ‘‘ Legality of the Atomic Weapon,’’ the text 
is what might be expected of so wise and humane a scholar as the editor; and 
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we are led to inquire, with all due respect, whether he could not have put his 
time and scholarship to better advantage by giving us a volume of his 
own on the subject rather than the new edition of Oppenheim that is 
before us. 

No one knows better than Professor Lauterpacht the fundamental change 
that has been brought about by the acceptance of the principle that all 
nations are collectively responsible for the maintenance of peace. It may be 
that a great Power, supported by satellites, is holding out against the ap- 
plication of the principle of collective security set forth in the Charter of 
the United Nations; but the principle is there, and it is not to be believed 
that the great body of the members of the international community will 
reject it even if the organization they have created to give effect to it should 
prove unequal to its task. In the light of that principle, the old law of war 
and of neutrality must now be written in the past tense. The use of force 
may unhappily have to be resorted to from time to time against those found 
guilty by the United Nations of acts of aggression, as today in Korea, 
whether by decision of the Security Council or as a measure of collective 
self-defense under Article 51 of the Charter. But no one could hold that 
such use of force is ‘‘war’’ in the sense understood when the Hague Con- 
ventions were signed in 1907 or subsequently amended. The conclusion 
would seem to be that where the United Nations is acting in resistance to 
aggression it will be in a position to formulate its own rules of conduct— 
rules dictated by the fundamental moral standards of the states engaged in 
upholding the law. 

No doubt the United Nations will be guided in the adoption of its rules 
of conduct under such circumstances by the humanitarian traditions of the 
old law, as in the treatment of prisoners of war and of noncombatants; but 
the rules will be binding not because of old conventions drawn up under 
other conditions but because of the decision of the United Nations. As for 
the aggressor, it can only be hoped that, although he has defied the inter- 
national community and made himself an ‘‘outlaw’’ in the old English 
sense, he will still be restrained by fear of punishment, if not by respect for 
the standards of the international community. 

What is said of the old laws of war is equally if not more true of the old 
law of neutrality, which has passed away with the new law of collective 
responsibility. Even in the case of recognized states which have not been 
admitted into the United Nations, it is not to be believed that they will be 
able to claim, if they should be so unwise as to attempt to do so, the former 
rights of neutrals and perhaps block the action of the United Nations 
against the aggressor. Clearly they cannot be permitted to stand in the 
way of the enforcement of law and order even if they are not called upon to 
take part themselves in the measures agreed upon. 

The volume is still to be written, in all of its numerous details, describing 
step by step the transition from the old law to the new, showing the progress 
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during forty years from war as a legalized institution to war as a crime 
against the international community, and the advance from neutrality to 
collective responsibility. The past tense could then be used freely, without 
the encumbrance of a text which in fact marked the end of an era. Who 
better could write the volume than the distinguished scholar now holding 
the Whewell Professorship held by Oppenheim before him? 

C. G. Fenwick 


COGNITION AND RECOGNITION 


The article on ‘‘The Quasi-Judicial Function in the Recognition of States 
and Governments,’’ published in this JouRNAL in its issue of October, 1952, # 
merits careful consideration and comment. The author, Charles Henry 
Alexandrowicz-Alexander, Research Professor of the University of Madras, 
draws a correct distinction between the ‘‘coguition’’ or ‘‘cognizance’’ of 
facts, and the political nature of the recognition of states and governments. 
He states that: ‘‘Unrecognized communities are treated in many respects 
as if they were subjects of international law, and unrecognized govern- 
ments are often considered as endowed with quasi-governmental capacity.”’ 
In other words, de facto situations, irrespective of formal recognition, can- 
not be ignored. Cognizance of such facts must be taken either diplomati- 
eally or judicially. 

The practice of American and British courts of taking cognizance of 
actual conditions, regardless of political recognition, was noted in an edi- 
torial on ‘‘The Effects of Recognition’’ in this JoURNAL.’ 

The author of the article under immediate consideration acknowledges 
that, irrespective of the objective facts which might warrant recognition, 
the function of extending formal recognition is a political function, de- 
pending on various factors that may not be judicial or even quasi-judicial. 
When a nation considers such factors as political organization, capacity to 
fulfill international obligations, viability, and the attitude of the unrecog- 
nized community towards other states, it can hardly be said to be exercising 
a judicial function. 

In treating the subject of the collective recognition of states and govern- 
ments by the League of Nations and by the United Nations, or as in the 
instance of the Treaty of Paris of 1856, the author falls into the error of 
considering such action to be in conformity with international law. It 
would seem evident that, until the Members of the Family of Nations have 
surrendered their freedom of diplomatic action to an international organi- 
zation, any collective act of recognition must conform to special treaty 
agreements, notably the Charter of the United Nations. It may not 
properly be considered as the exercise of a judicial function under inter- 
national law. The most glaring evidence of this is to be found in the 


1 Vol. 46 (1952), pp. 631-640. 2Vol. 36 (1942), pp. 106-108. 
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diplomatic compromise admitting the Russian province of The Ukraine as 
a Member of the United Nations. 

The author states, furthermore, that ‘‘It is impossible to recognize 
legally a state which does not exist de facto.’’ When the United States and 
Great Britain recognized the non-existent state of Czecho-Slovakia in the 
first World War there was no legal impediment to this extraordinary po- 
litical act of recognition. Incidentally, it may be observed that this was a 
fantastic instance of what Hans Kelsen characterizes as the ‘‘constitutive”’ 
effect of recognition: it certainly created a new state! 

In referring to the tests applied by individual nations in respect to 
recognition the author states that : ‘‘ There is no risk in saying that the basic 
objective tests relating to statehood and governmental capacity have never 
been ignored.’’ The fact is, as illustrated in the non-recognition of the 
Communist regime in China by the United States, the decisive factor has 
generally been a purely political one. And conversely, the recognition of 
this same government by Great Britain would seem to have been actuated 
by the exigencies of its economic and political interests in the Far East. 

Professor Alexandrowicz-Alexander has focused attention on some of 
the controversial aspects of diplomatic practice with respect to recognition. 
In seeking, however, to restrict the freedom of nations to determine the 
nature of their diplomatic relations with states and governments of doubt- 
ful, and possibly of unfriendly, conduct, he is pleading for a reform which 
may not be either wise or practicable. The cognition of the facts of inter- 
national relations may often place limitations on the nature and the extent 
of diplomatic intercourse. Though there may exist an attenuated kind 
of de facto recognition in some instances, full, formal, and unrestricted 
recognition may be accorded only as a sovereign political prerogative. It 
is not a judicial, or quasi-judicial, function. 

Puitie Brown 


SELF-DETERMINATION IN THE UNITED NATIONS 


Recent discussions in United Nations organs, and one or two actions 
taken, indicate a slowly dawning realization that the term ‘‘self-determina- 
tion,’’ long a theoretical subject, has become one of practical importance 
and immediate urgency, badly in need of legal definition. The problem now 
developing around this term may be of wider importance than the ‘‘cold 
war.”’ The rising tide of nationalism has brought along an almost frantic 
revival of the concept of ‘‘self-determination’’ made famous by President 
Wilson ; and now some very strange meanings are being given to it. Dis- 
cussion and action have been related to Trusteeship, to Non-Self-Governing 
Territories, and to Human Rights; but the discussion has not reached down 
to fundamental principles and practical methods. It has been conducted, 
indeed, in what is unfortunately becoming the tone of the General As- 
sembly : noble utterances on behalf of high-sounding principles which would 
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not be translated into responsible action by any of the states whose delegates 
make the speeches. These utterances take no account of reason, or justice, 
or practicality; they simply bespeak desires. There are many questions 
which must be answered before self-determination can be made into a 
workable system. It is the purpose of this comment to suggest some of 
these questions. 

Article 76 of the Charter refers to ‘‘ progressive development toward self- 
government or independence,’’ in the case of trust territories. The ques- 
tion has arisen, though little formal discussion has taken place concerning it, 
as to how (and by whom) it is to be determined that a trust area is ready 
for independence or for self-government. More attention might have been 
given to such questions when the disposition of the Italian colonies was put 
before the General Assembly, but the discussion was entirely political and, 
after much squabbling, it was decided that Libya was to be independent at 
once (after a year of preparation) and Italian Somaliland in ten years. No 
one asked whether these areas had sufficient cohesiveness or capability to 
stand alone; ‘‘self-determination’’ was arranged from the outside. Now 
it appears that Libya is, at least from the economic viewpoint, unable to sus- 
tain herself. Is it the responsibility of the United Nations which created 
Libya to give it financial support, or to support it against an aggressor 
should one appear? Who gained anything by this act of ‘‘self-determina- 
tion’’? Of course, these are not trust territories; but is the same procedure 
to be followed when someone raises the question of independence for a trust 
territory ? 

Article 73 of the Charter requires ‘‘ Members of the United Nations which 
have or assume responsibilities for the administration of territories whose 
peoples have not yet attained a full measure of self-government’’ to trans- 
mit, ‘‘subject to such limitations as security and constitutional considera- 
tions may require,’’ information ‘‘relating to economic, social and educa- 
tional conditions in the territories for which they are respectively respon- 
sible.’’ They are also to develop these areas toward self-government. From 
the beginning, there has been uncertainty as to the areas upon which govern- 
ments should report under Article 73 e. Colonial Powers have claimed the 
right to determine for themselves which of their territories are self-govern- 
ing, and have bitterly opposed efforts to require political information from 
them ; anti-colonial opinion has pushed hard against them in both respects. 

At the Fifth General Assembly, a resolution (334 V) was adopted, calling 
upon the Special Committee (now known as the ‘‘ Committee on Information 
from the Non-Self-Governing Territories’’) ‘‘to examine factors which should 
be taken into account in deciding whether any territory is or is not a ter- 
ritory whose people have not yet attained a full measure of self-govern- 
ment.’’ This committee reported that political advancement might lead 
either to independence or to free association in a union, and laid down cer- 
tain requirements for each. These requirements (too long for quotation 
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here) set standards which few—if any—of the so-called sovereign states of 
today could meet: e.g., ‘‘independence or complete control over its external 
relations and internal affairs,’’ or ‘‘complete autonomy in economic and 
social affairs.’’ They also require certain specified democratic procedures 
which are far from being universally accepted and which are not necessarily 
of enduring value. The Sixth Assembly set up an ‘‘Ad Hoe Committee on 
Factors’’ (resolution 567 VI) which revised the above report somewhat; 
by the time this comment is printed, the report will probably have been 
considered by the Seventh Assembly. 

The chances are good that the enthusiastic supporters of self-determina- 
tion will add a few more criteria, from the viewpoint of compelling colonial 
Powers to surrender more, but without thinking that they are making it 
more difficult for such an area to measure up to the standards set. Never- 
theless, this first effort to satisfy the urgent need for criteria deserves com- 
mendation, and it is to be hoped that with further study more practical 
answers can be found. 

The above criteria are with reference to self-government; many delegates 
however, have a much wider meaning for self-determination. The Sixth 
General Assembly adopted resolution 545 VI, which, after a far-fetched 
preamble referring to every possible clause of the Charter, 


1. Decides to include in the International Covenant or Covenants of 
Human Rights an article on the right of all peoples and nations to 
self-determination in reaffirmation of the principles enunciated in 
the Charter of the United Nations. This article shall be drafted 
in the following terms: ‘‘ All peoples shall have the right of self- 


determination.”’.. . 
2. Requests the Commission on Human Rights to prepare recommenda- 
tions concerning international respect for the self-determination of 


peoples... . 


No one bothered to explain what is meant by self-determination, or by 
peoples, and the unfortunate Commission on Human Rights, being bound to 
exact words, had much trouble with its assignment. M. Nisot of Belgium 
asked five incisive questions which were often referred to but never an- 
swered. Some of the delegates went beyond self-government or independ- 
ence, and sought to apply the concept to states already independent and 
sovereign. Thus Mr. Waheed (Pakistan) thought that the right of self- 
determination should be proclaimed ‘‘in such a way as to prevent weak 
peoples from being dominated by strong peoples.’’ Mr. Azkoul (Lebanon) 
said that the point of the whole question was ‘‘that of countries that had 
lost their independence as a result of aggression.’’ In the view of the 
United States Delegation (Mrs. Roosevelt) 


the principle of self-determination applied not only to peoples which 
had not yet attained their independence but also to politically independ- 
ent States which needed protection from external pressure, threats, the 
use of force, and subversive activities. 
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According to a Yugoslav proposal (Mr. Jeremovic) ‘‘the right of peoples 
to self-determination belonged to both non-self-governing and sovereign 
peoples as long as their independence could be threatened by other States,’’ 
and he wanted to set up ‘‘a body to watch over all the peoples, independent 
or otherwise, whose right of self-determination was frequently threatened.’’ 
He also did not believe ‘‘that the exercise of the right of peoples to self- 
determination could be ensured unless every individual was entitled to 
exercise it.’’ Thus the concept of self-determination was broadened to in- 
clude collective security, and extended to individuals as well as groups or 
peoples. Mr. Morozov (Soviet Union) said that self-determination meant, 
among other things, the evacuation of foreign troops from sovereign states. 
Mr. Valenzuela (Chile) asserted that self-determination 


should enable any State in a condition of economic subordination to 
recover full sovereignty, by acquiring complete control over its own 
natural resources even if this meant expulsion or nationalization of 
certain (1.e., foreign) undertakings. 


Thus the concept would stand superior to law or contractual obligations. 
Perhaps the solution offered by the Polish delegate (Boratynski) best of all 
represented the view of the Assembly. He said ‘‘the search for definitions 
was unnecessary as self-determination should be proclaimed for all.’’ 

It should be noted, too, that throughout the debate, the question was con- 
stantly raised whether the action taken should include all peoples and mi- 
norities, or should apply only to those territories listed as Non-Self-Govern- 
ing Territories, 7.e., to the colonial Powers. The latter view was strongly 
upheld by India and the Soviet Union, and finally prevailed. Why should 
the champions of self-determination fail to call for the independence of 
Alaska? 

The United Nations must do much better than this if it is to solve the 
difficult and urgent problems which will face it as one group after another, 
encouraged by such wild talk, will claim their independence at the hands of 
the United Nations. A definition must be found for ‘‘people’’: manifestly, 
it cannot be ‘permitted that any group whatsoever can claim independence 
as of right. This would mean anarchy; the reductio ad absurdum would 
be that each individual could become a sovereign state. It is probable that 
no automatic definition can be made, and that some authority must be found 
to decide when a people is ready for independence: What shall this author- 
ity be, and how shall it act? Most of all it will need criteria for determi- 
nation. 

It cannot be assumed, as it has been in these debates, that independence 
is always a good thing for any particular group: Has it been good for 
Libya? Nor can it be assumed that colonies only are entitled to self- 
determination. It is an interesting historical fact that as soon as a national 
group has attained independence, it becomes as imperialistic as any of those 
whom it formerly condemned. Thus India, immediately after the Inde- 
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pendence Act, swallowed up Hyderabad by force and is now well on the 
way to swallowing Kashmir—to mention only the two of the Princely States 
whose cases have come before the United Nations. At the same time, India 
was leading a movement for the independence of Indonesia; and as soon as 
the Indonesian Republic was set up, this new government sought to swallow 
up East Indonesia, and is now reaching for New Guinea. If the United 
Nations believed that the Republic of Indonesia had a right of self-de- 
termination as against The Netherlands, why should it not also support the 
claim of the Republic of the South Moluceas as against Indonesia? What 
is to be done about Tunis? and Laos and Cambodia? and any number of 
others which will come along? 

Such questions reveal the difficulty which faces the United Nations 
today—the lack of criteria for reaching such decisions. In the good old 
days, a people got their independence by fighting for it, as did the United 
States of America, or by having a powerful friend, as did Panama. But 
now the appeal is to the United Nations. Ifthe United Nations is to decide, 
it must have authority, law (or at least guiding principles), and respon- 
sibility for carrying out its decisions. (I leave aside the question of its 
present authority, and note that it can in any case bring enormous pressures 
to bear.) What becomes of the ‘‘right of revolution,’’ of secession? In- 
deed, if the United Nations is to decide, can there any longer be ‘‘self’’- 
determination? Will ambitious peoples be willing to have their fate de 
termined by the chance of some Member State bringing their claim up, and 
having a decision reached upon purely political grounds? Or would they 
prefer to have the decision reached upon the basis of accepted criteria? 

And what will all this do to the United Nations itself? The states now 
under attack—the colonial Powers—are the ones without which the United 
Nations could not exist. They feel no guilt; they have committed no il- 
legality in possessing colonies—though they may admit to mistakes in ad- 
ministration—in most cases they have improved the situation of the peoples 
under their control; they have made large investments to which they have 
an indubitable legal right; they have advanced their peoples (some 600 
millions of them) toward self-government and, in some cases—British Com- 
monwealth and Philippines—to independence. Can it be expected, as a 
practical matter, that they would willingly submit to a majority of votes 
from states whose responsibility and contribution are small as compared 
with theirs? Can they be expected to welcome new states to add to the 
majority of votes against them in the United Nations? They are on the 
defensive, and are prepared to make concessions; but, right or wrong, they 
cannot be expected to support a United Nations in which a majority of 
states seek to deprive them not only of territories but of their investment 
in those territories. And if the new states are unable to maintain them- 
selves, and call upon the United Nations for help, it would be the same 
colonial Powers which would have to assume the burden of economic or 
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military support, for the states now clamoring against them are unable to 
assume the responsibility. 

Self-determination is a noble ideal, and worth working for; it has failed 
in the past because of the lack of an international law or organization able 
to apply it. With the United Nations, it becomes possible to work out 
criteria and methods; there is no more important and urgent task before 
the United Nations today. But the criteria established must be based upon 
justice and upon common sense, and little respect has been shown to either 
in the current debates. It is not merely the people concerned, but the com- 
munity of nations, which has an interest; reckless application of the prin- 
ciple could easily lead to great dangers for the community of nations. A 
new field of international law is being opened up; it deserves the most 
serious study by the most responsible persons upon whom the United Nations 


ean call. 
CLYDE EAGLETON 


NEW UNITED STATES POLICY LIMITING SOVEREIGN IMMUNITY 


A new United States position with respect to the immunity from jurisdic- 
tion of the local courts enjoyed by foreign governments engaged in com- 
merce was demonstrated in the letter of May 19, 1952, from the Acting Legal 
Adviser of the Department of State to the Acting Attorney General.’ In 
this letter Acting Legal Adviser Jack B. Tate wrote: 


The Department of State has for some time * had under consideration 
the question whether the practice of the Government in granting im- 
munity from suit to foreign governments made parties defendant in 
the courts of the United States without their consent should not be 
changed. The Department has now reached the conclusion that such 
immunity should no longer be granted in certain types of cases. . . 

A study of the law of sovereign immunity reveals the existence of 
two conflicting concepts of sovereign immunity, each widely held and 
firmly established. According to the classical or absolute theory of 
sovereign immunity, a sovereign cannot, without his consent, be made a 
respondent in the courts of another sovereign. According to the newer 
or restrictive theory of sovereign immunity, the immunity of the sover- 
eign is recognized with regard to sovereign or public acts (jure imperii) 
of a state, but not with respect to private acts (jure gestionis).° ... 


1 Department of State Bulletin, Vol. 26 (June 23, 1952), p. 984. 

2On April 9, 1948, a press officer of the Department of State announced that the De- 
partment was reconsidering the policy of requesting immunity for foreign government- 
owned and government-operated merchant vessels in view of the increasing tendency of 
such vessels to engage in commercial operations. The New York Times, April 10, 1948, 
p. 27, col. 3. This announcement was issued in response to questions concerning the grant 
of immunity to the Soviet vessel Rossia, 1948 A.M.C. 814 (S.D.N.Y., April 6, 1948). 

3 Mr. Tate added: ‘‘There is agreement by proponents of both theories, supported 
by practice, that sovereign immunity should not be claimed or granted in actions with 
respect to real property (diplomatic and perhaps consular property excepted) or with 
respect to the disposition of the property of a deceased person even though a foreign 
sovereign is the beneficiary.’’ 
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. . . The reasons which obviously motivate state trading countries in 
adhering to the theory with perhaps increasing rigidity are most per- 
suasive that the United States should change its policy. Furthermore, 
the granting of sovereign immunity to foreign governments in the 
" courts of the United States is most inconsistent with the action of the 
Government of the United States in subjecting itself to suit in these 
same courts in both contract and tort and with its long established 
policy of not claiming immunity in foreign jurisdictions for its mer- 
chant vessels. Finally, the Department feels that the widespread and 
increasing practice on the part of governments of engaging in com- 
mercial activities makes necessary a practice which will enable persons 
doing business with them to have their rights determined in the courts. 
For these reasons it will hereafter be the Department’s policy to follow 
the restrictive theory of sovereign immunity in the consideration of 
requests of foreign governments for a grant of sovereign immunity. 


Through this action the Department is taking a position in accord with 
the practice of many countries. In Mr. Tate’s letter,‘ it was stated that the 
‘‘elassical’’ theory of virtually absolute sovereign immunity had generally 
been followed in the courts of the United States, the British Commonwealth 
of Nations, Czechoslovakia, Estonia, and probably Poland. It was said that 
the decisions of courts in Brazil, Chile, China, Hungary, Japan, Luxem- 
bourg, Norway, and Portugal might also be deemed to support this theory, 
if one or two old decisions in each country, prior to the development and 
adoption of the more limited theory, would form a sufficient basis for such 
determination. He reported that the newer or restrictive theory of sover- 
eign immunity had originated in Belgium and Italy, had then been adopted 
by the courts of Egypt and Switzerland, and had more recently been em- 
braced by the courts of France,® Austria,* and Greece. Apparently it is 
also being followed by Rumania and Peru, by the lower courts in The 
Netherlands, and possibly by Denmark. These conclusions of the Depart- 
ment of State as to the prevalence of restricted immunity in foreign courts 
appear to be amply supported. Indeed, it may be noted that, although 
on the basis of repeated decisions of lower courts * Mr. Tate follows the usual 
opinion in classifying the British Commonwealth as giving absolute im- 
munity, nevertheless in The Cristina, [1938] A.C. 485,* three of the five 
judges sitting in the House of Lords stated their belief that the law of 
England was not settled in favor of granting immunity to foreign merchant 
vessels merely because they were owned and operated by foreign govern- 


4 Based upon an elaborate survey of national court decisions throughout the world. 

5 Cf. J. G. Castel, ‘‘Immunity of a Foreign State from Execution: French Practice,’’ 
this JOURNAL, Vol. 46 (1952), p. 520. 

6 See note by Paul Abel, this JourNAL, Vol. 45 (1951), p. 354. 

7 The Parlement Belge, 5 P.D. 197 (Ct. App., 1880); The Porto Alexandre, [1920] 
P. 30 (Ct. App.) ; The Jupiter, [1924] P. 236 (Ct. App.). 

8 Reprinted in this JourNaL, Vol. 32 (1938), p. 824. 


EDITORIAL COMMENT 95 


ments.® These views are particularly significant since the House of Lords 
has never actually decided in favor of immunity for commercial operations 
of foreign governments, and it would seem quite possible that in an ap- 
propriate case the highest British court would decide in favor of restricted 


rather than absolute immunity. 

With so many states denying the existence of immunity when the foreign 
government engages in commerce, one could hardly maintain that customary 
international law today requires that immunity be granted. As the Per- 
manent Court of International Justice observed in the case of the S.S. Lotus, 
P.C.I.J., Series A, No. 10, p. 29: 


as municipal jurisprudence is thus divided, it is hardly possible to see 
in it an indication of the existence of the restrictive rule of interna- 


tional law. ... 


There seems no doubt that the adoption by the United States of its new 
policy restricting sovereign immunity is fully in accord with the obligations 
of international law. There appears to be little, if any, generally accepted 
international law today with respect to the immunity of foreign govern- 
ments when they go beyond traditional governmental activities. No inter- 
national arbitral or judicial decision on the point can be found. 

The only treaties in the field appear to be ones which provide that im- 
munities need not be granted when the government operates merchant 


® Lords Thankerton, Macmillan and Maugham, in their respective opinions stated that 
they felt free to reconsider the question of The Porto Alexandre. Lord Maemillan 
specified that ‘‘I should hesitate to lay down that it is a part of the law of England that 
an ordinary foreign trading vessel is immune from civil process within this realm by 
reason merely of the fact that it is owned by a foreign State, for such a principle must 
be an importation from international law and there is no proved consensus of inter- 
national opinion or practice to this effect. On the contrary the subject is one on which 
divergent views exist and have been expressed among the nations. . . . I recognize that 
the Courts of this country have already ... gone a long way in extending the doctrine 
of immunity; but the cases which have gone furthest have not been hitherto considered 
in this House.’’ [1938] A.C. 485, 498. 

Lord Maugham said that there was ‘‘neither principle nor any authority binding this 
House to support the view that the mere claim by a Government or an ambassador or by 
any of his servants would be sufficient to bar the jurisdiction of the Court, except in such 
cases as ships of war and other notoriously public vessels or other public property be- 
longing to the State.’’ [1938] A.C. 485, 516. Criticizing conclusions drawn from The 
Parlement Belge and subsequent cases in the Court of Appeal, he added: ‘‘I have in- 
dicated my unwillingness to follow what I must admit to be the recent current of 
authority in our Courts as regards State-owned trading ships. In what follows I shall 
merely be indicating the opinion I have formed—one which I believe is shared by many 
judges and by nearly all persons engaged in maritime pursuits—that it is high time 
steps were taken to put an end to a state of things which in addition to being anomalous 
is most unjust to our own nationals.’’ Ibid. 521. 

See also the language of Viscount Simon for the Privy Council in Sultan of Johore v. 
Abubakar Tunku Aris Bendahar, [1952] A.C. 318, digested infra, p. 153, recognizing 
that the majority of the court in The Cristina reserved the case of a government-owned 
ship engaged in ordinary commerce. 
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vessels or engages in commercial undertakings. Indeed, in the Brussels 
Convention of April 10, 1926 (to which the United States is not a party), it 
was agreed that merchant vessels owned or operated by foreign govern- 
ments, and the cargoes on board, should be subject to the same rules of 
liability, the same obligations, and the same procedures as would be ap- 
plicable in the case of privately owned merchant vessels.’° Mr. Tate’s letter 
points out that among the nations frequently classified as following the 
absolute theory of sovereign immunity, Brazil, Chile, Estonia, Germany, 
Hungary, Netherlands, Norway, Poland, Portugal, and Sweden are parties 
to the Brussels Convention and thus have relinquished an important part 
of the immunity which they might claim under the classical theory. Besides 
the Brussels Convention, it may be recalled that the treaties of peace ending 
World War I provided that if the ex-enemy ‘‘Government engages in inter- 
national trade, it shall not in respect thereof have or be deemed to have any 
rights, privileges or immunities of sovereignty.’’** Futhermore, various 
bilateral treaties expressly adopt the rule of restricted immunity; for ex- 
ample, the Treaty of Friendship, Commerce and Navigation between the 
United States and Italy, signed February 2, 1948, provides: 


No enterprise of either High Contracting Party which is publicly 
owned or controlled shall, if it engages in commercial, manufacturing, 
processing, shipping or other business activities within the territories 
of the other High Contracting Party, claim or enjoy, either for itself 
or for its property, immunity therein from taxation, from suit, from 
execution of judgment, or from any other liability to which a privately 
owned or controlled enterprise is subject therein.’” 


Most of the contemporary writers who discuss the subject advocate cut- 
ting down the immunity of states in accordance with the restrictive theory, 
or maintain that this is already the law.** Twenty years ago the Harvard 


10 See 2 Hackworth’s Digest of International Law 463; 176 League of Nations Treaty 
Series 199; 3 Hudson, International Legislation 1837; 6 id. 868. 

11 Treaty of Versailles, Art. 281; Treaty of St.-Germain-en-Laye, Art. 233; Treaty of 
Trianon, Art. 216. 

12 Treaties and Other International Acts Series, No. 1965, Art. 24, par. 6. Similar 
provisions are included in the more recent treaties of the United States. Compare the 
arrangements elaborated in various agreements with the Soviet Union, such as the 
Temporary Commercial Agreement between the United Kingdom and the U.S.8.R., signed 
Feb. 16, 1934, 149 League of Nations Treaty Series 445. 

18 See R. D. Watkins, The State as Party Litigant (1927), pp. 189-191; E. W. Allen, 
The Position of Foreign States before National Courts, Chiefly in Continental Europe 
(1933); P. Shepard, Sovereignty and State-owned Commercial Enterprises (1951) ; 
Jasper Y. Brinton, ‘‘Suits against Foreign States,’’ this JouRNAL, Vol. 25 (1931), p. 50; 
J. W. Garner, ‘‘ Immunities of State-owned Ships Employed in Commeree,’’ 1925 British 
Year Book of International Law 128; J. G. Hervey, ‘‘The Immunity of Foreign States 
when Engaged in Commercial Enterprises: A Proposed Solution,’’ 27 Michigan Law 
Review (1929) 751; Note, ‘‘Sovereign Immunity for Commercial Instrumentalities of 
Foreign Governments,’’ 58 Yale Law Journal (1948) 176; Bernard Fensterwald, ‘‘Sov- 
ereign Immunity and Soviet State Trading,’’ 63 Harvard Law Review (1950) 614. 

See, however, G. G. Fitzmaurice, ‘‘State Immunity from Proceedings in Foreign 
Courts,’’ 1933 British Year Book of International Law 101. 
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Research in International Law, in its Draft Convention on Competence of 
Courts in Regard to Foreign States,'* declared in favor of the restricted im- 
munity, although in his Comment as Reporter, Professor Jessup then said 
that ‘‘the exception to immunity here specified is highly controversial.’’ *° 
With the increase in nationalization of enterprises and state trading during 
the last two decades, and with the adoption in state after state of the rule 
denying immunity to foreign governments with respect to their business 
activities, the once controversial denial of immunity is rapidly becoming 
accepted. 

The views of the Department of State prior to the decision of Berizzi Bros. 
Co. v. SS. Pesaro, 271 U. S. 562 (1926), had been that governments were 
not entitled to sovereign immunity when they engaged in commerce or 
‘‘non-sovereign’’ functions.’® It will be recalled that in the Pesaro litiga- 
tion the Supreme Court disregarded the views expressed by the Department 
of State to the Federal District Court and to the Italian Ambassador, and 
held that vessels owned, possessed and operated by a foreign government 
were entitled to immunity regardless of the fact that they were used for 
commercial purposes instead of as warships or for other purposes for which 
public vessels have more traditionally been used.’‘7 Although the Supreme 
Court adopted the view that the purpose or function for which a vessel or 
other property was used (and apparently the type of activity in which the 
government was engaged) did not prevent the foreign government from 
being entitled to the immunities traditionally accorded, yet, in cases prior 
to and since Berizzi Bros. Co. v. 8.8. Pesaro, courts in the United States 
have considerably limited the immunities enjoyed by foreign states and 
their ships through denying immunity when ships or other property were 
not in the possession of the foreign government,'® when the separate entity of 


14 This JOURNAL, Supp., Vol. 26 (1932), p. 451, at 597 ff. 

15 Ibid., p. 606. 

16 See Secretary Lansing to the Atty. Gen., Nov. 8, 1918, 2 Hackworth’s Digest of 
International Law 429; the Department of State to the Italian Embassy, March 31, 1921, 
ibid. 437; the Solicitor for the Department of State (Nielsen) to Judge Julian W. Mack, 
Aug. 2, 1921, ibid. 438-439, also quoted in The Pesaro, 277 Fed. 473 (S.D.N.Y. 1921); 
Secretary Hughes to American diplomatic and consular officers, Jan. 11, 1923, 2 Hack- 
worth’s Digest 439-440; Secretary Hughes to the Minister to Portugal, Aug. 26, 1924, 
ibid. 441. The Department took a corresponding position, asserting that no principle of 
international law would be violated if a municipality imposed taxes on property belonging 
to a foreign government and acquired for commercial purposes. Secretary Lansing to the 
Italian Ambassador, April 2, 1918, 2 Hackworth’s Digest 465; Acting Secretary Polk to 
the Russian chargé d’affaires, March 6, 1919, ibid. 467. 

17 Reprinted in this JouRNAL, Vol. 20 (1926), p. 811. 

18 See The Davis, 10 Wall. 15 (U. 8. 1870); Long v. The Tampico, 16 Fed. 491 
(S.D.N.Y. 1883}; The Johnson Lighterage No. 24, 231 Fed. 365 (D.N.J. 1916); The 
Navemar, 303 U. 8. 68 (1938) ; Ervin v. Quintanilla, 99 F. 2d 935 (C.C.A. 5th 1938) ; Re- 
public of Mexico v. Hoffman, 324 U. 8. 30 (1945). Cf. The Carlo Poma, 259 Fed. 369 
(C.C.A, 2d 1919). 
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vessels or engages in commercial undertakings. Indeed, in the Brussels 
Convention of April 10, 1926 (to which the United States is not a party), it 
was agreed that merchant vessels owned or operated by foreign govern- 
ments, and the cargoes on board, should be subject to the same rules of 
liability, the same obligations, and the same procedures as would be ap- 
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points out that among the nations frequently classified as following the 
absolute theory of sovereign immunity, Brazil, Chile, Estonia, Germany, 
Hungary, Netherlands, Norway, Poland, Portugal, and Sweden are parties 
to the Brussels Convention and thus have relinquished an important part 
of the immunity which they might claim under the classical theory. Besides 
the Brussels Convention, it may be recalled that the treaties of peace ending 
World War I provided that if the ex-enemy ‘‘Government engages in inter- 
national trade, it shall not in respect thereof have or be deemed to have any 
rights, privileges or immunities of sovereignty.’’**_ Futhermore, various 
bilateral treaties expressly adopt the rule of restricted immunity; for ex- 
ample, the Treaty of Friendship, Commerce and Navigation between the 
United States and Italy, signed February 2, 1948, provides: 


No enterprise of either High Contracting Party which is publicly 
owned or controlled shall, if it engages in commercial, manufacturing, 
processing, shipping or other business activities within the territories 
of the other High Contracting Party, claim or enjoy, either for itself 
or for its property, immunity therein from taxation, from suit, from 
execution of judgment, or from any other liability to which a privately 
owned or controlled enterprise is subject therein.’? 


Most of the contemporary writers who discuss the subject advocate cut- 
ting down the immunity of states in accordance with the restrictive theory, 
or maintain that this is already the law.** Twenty years ago the Harvard 


10 See 2 Hackworth’s Digest of International Law 463; 176 League of Nations Treaty 
Series 199; 3 Hudson, International Legislation 1837; 6 id. 868. 

11 Treaty of Versailles, Art. 281; Treaty of St.-Germain-en-Laye, Art. 233; Treaty of 
Trianon, Art. 216. 

12 Treaties and Other International Acts Series, No. 1965, Art. 24, par. 6. Similar 
provisions are included in the more recent treaties of the United States. Compare the 
arrangements elaborated in various agreements with the Soviet Union, such as the 
Temporary Commercial Agreement between the United Kingdom and the U.S.S.R., signed 
Feb. 16, 1934, 149 League of Nations Treaty Series 445. 

18 See R. D. Watkins, The State as Party Litigant (1927), pp. 189-191; E. W. Allen, 
The Position of Foreign States before National Courts, Chiefly in Continental Europe 
(1933); P. Shepard, Sovereignty and State-owned Commercial Enterprises (1951) ; 
Jasper Y. Brinton, ‘‘Suits against Foreign States,’’ this JOURNAL, Vol. 25 (1931), p. 50; 
J. W. Garner, ‘‘Immunities of State-owned Ships Employed in Commerce,’’ 1925 British 
Year Book of International Law 128; J. G. Hervey, ‘‘The Immunity of Foreign States 
when Engaged in Commercial Enterprises: A Proposed Solution,’’ 27 Michigan Law 
Review (1929) 751; Note, ‘‘Sovereign Immunity for Commercial Instrumentalities of 
Foreign Governments,’’ 58 Yale Law Journal (1948) 176; Bernard Fensterwald, ‘‘Sov- 
ereign Immunity and Soviet State Trading,’’ 63 Harvard Law Review (1950) 614. 

See, however, G. G. Fitzmaurice, ‘‘State Immunity from Proceedings in Foreign 
Courts,’’ 1933 British Year Book of International Law 101. 
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munity, although in his Comment as Reporter, Professor Jessup then said 
that ‘‘the exception to immunity here specified is highly controversial.’’ ** 
With the increase in nationalization of enterprises and state trading during 
the last two decades, and with the adoption in state after state of the rule 
denying immunity to foreign governments with respect to their business 
activities, the once controversial denial of immunity is rapidly becoming 
accepted. 

The views of the Department of State prior to the decision of Berizzt Bros. 
Co. v. 8.8. Pesaro, 271 U. S. 562 (1926), had been that governments were 
not entitled to sovereign immunity when they engaged in commerce or 
‘*non-sovereign’’ functions.’* It will be recalled that in the Pesaro litiga- 
tion the Supreme Court disregarded the views expressed by the Department 
of State to the Federal District Court and to the Italian Ambassador, and 
held that vessels owned, possessed and operated by a foreign government 
were entitled to immunity regardless of the fact that they were used for 
commercial purposes instead of as warships or for other purposes for which 
public vessels have more traditionally been used.** Although the Supreme 
Court adopted the view that the purpose or function for which a vessel or 
other property was used (and apparently the type of activity in which the 
government was engaged) did not prevent the foreign government from 
being entitled to the immunities traditionally accorded, yet, in cases prior 
to and since Berizzi Bros. Co. v. 8.8. Pesaro, courts in the United States 
have considerably limited the immunities enjoyed by foreign states and 
their ships through denying immunity when ships or other property were 
not in the possession of the foreign government,'® when the separate entity of 


14 This JOURNAL, Supp., Vol. 26 (1932), p. 451, at 597 ff. 

15 Ibid., p. 606. 

16 See Secretary Lansing to the Atty. Gen., Nov. 8, 1918, 2 Hackworth’s Digest of 
International Law 429; the Department of State to the Italian Embassy, March 31, 1921, 
ibid. 437; the Solicitor for the Department of State (Nielsen) to Judge Julian W. Mack, 
Aug. 2, 1921, ibid. 438-439, also quoted in The Pesaro, 277 Fed. 473 (S.D.N.Y. 1921) ; 
Secretary Hughes to American diplomatic and consular officers, Jan. 11, 1923, 2 Hack- 
worth’s Digest 439-440; Secretary Hughes to the Minister to Portugal, Aug. 26, 1924, 
ibid. 441. The Department took a corresponding position, asserting that no principle of 
international law would be violated if a municipality imposed taxes on property belonging 
to a foreign government and acquired for commercial purposes. Secretary Lansing to the 
Italian Ambassador, April 2, 1918, 2 Hackworth’s Digest 465; Acting Secretary Polk to 
the Russian chargé d’affaires, March 6, 1919, ibid. 467. 

17 Reprinted in this JouRNAL, Vol. 20 (1926), p. 811. 

18 See The Davis, 10 Wall. 15 (U. 8. 1870); Long v. The Tampico, 16 Fed. 491 
(S.D.N.Y. 1883); The Johnson Lighterage No. 24, 231 Fed. 365 (D.N.J. 1916); The 
Navemar, 303 U. 8. 68 (1938) ; Ervin v. Quintanilla, 99 F. 2d 935 (C.C.A. 5th 1938) ; Re- 
public of Mexico v. Hoffman, 324 U. 8. 30 (1945). Cf. The Carlo Poma, 259 Fed. 369 
(C.C.A, 2d 1919). 
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a government-owned corporation was involved,’® or where immunity was 
not properly claimed.” 

Furthermore, the action now taken is in harmony with the Acts of Con- 
gress adopted in 1916, 1920, and 1925, under which sovereign immunity is 
waived and proceedings may be brought against the United States in its own 
courts for wrongs done by its vessels,*' as well as with the policy of the 
Federal Tort Claims Act of 1946.** 

It seems clear that the adoption of this new policy, restricting sovereign 
immunity to situations in which foreign states are performing functions 
generally recognized to be governmental, is highly desirable from the stand- 
point of the United States. It removes an element of unfairness toward 
private enterprise. As Chief Justice Marshall said long ago, 


when a government becomes a partner in any trading company, it de- 
vests itself, so far as concerns the transactions of that company, of its 
sovereign character, and takes that of a private citizen.** 


In The Pesaro, 277 Fed. 473 (S.D.N.Y. 1921),** Judge Julian Mack gave 
among the reasons for denying immunity to a merchant vessel owned and 
operated by the Italian Government, that: 


To deprive parties injured in the ordinary course of trade of their 
common and well-established legal remedies would not only work great 
hardship on them, but in the long run it would operate to the dis- 
advantage and detriment of those in whose favor the immunity might 
be granted. Shippers would hesitate to trade with government ships, 
and salvors would run few risks to save the property of friendly sover- 


19 Coale v. Société Co-operative Suisse des Charbons, 21 F. 2d 180 (S.D.N.Y. 1921); 
United States v. Deutsches Kalisyndikat Gesellschaft, 31 F. 2d 199 (S.D.N.Y. 1929); 
Ulen & Co. v. Bank Gospodarstwa Krajowego, 261 App. Div. 1, 24 N.Y.S. (2d) 201 
(1940) ; The Uxmal, 40 F. Supp. 258 (D. Mass. 1941); Plesch v. Banque Nationale de 
la République d’Haiti, 273 App. Div. 224, 77 N.Y.8. (2d) 43 (1948) ; Hannes v. Kingdom 
of Roumania Monopolies Institute, 260 App. Div. 189, 20 N.Y.S. (2d) 825 (1940). 

20 Ex Parte Muir, 254 U. 8. 522 (1921); The Pesaro, 255 U. 8. 216 (1921); The Sao 
Vicente, 260 U. 8. 151 (1922); The Gul Djemal, 264 U. 8. 90 (1924). 

21 See Act of Sept. 7, 1916, waiving immunity of U. 8. Shipping Board vessels, 39 Stat. 
728, 730, later repealed; Suits in Admiralty Act of March 9, 1920, 41 Stat. 525, 46 U. 8S. 
Code §§741-—752; Public Vessels Act of March 3, 1925, 43 Stat. 1112, 46 U. S. Code 
§§781-799. 

22 60 Stat. 842. See also 28 U.S. Code § 1346. 

23 Bank of the United States v. Planters’ Bank of Georgia, 9 Wheat. 904, 907 (U. 8. 
1824). Of course Marshall’s statement related to one of the States of the United States, 
rather than to a state in the international law sense, and he was concerned with a corpora- 
tion owned by such a State (in which case immunity is generally refused on the basis of 
the distinction between the corporation and its stockholders); but the reasoning seems 
apposite. 

24 Judge Mack’s opinion, which seems far sounder than that of the Supreme Court in 
Berizzi Bros. Co. v. 8. 8. Pesaro, 271 U. S. 562 (1926), is worth careful study. It is 
the chief American decision in which the court adopted the restricted view of sovereign 
immunity now espoused by the Department of State. 
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eigns, if they were denied recourse to our own courts and left to 
prosecute their claims in foreign tribunals in distant lands.*° 


Likewise in his opinion in The Cristina, cited above, Lord Maugham asked : 


. . . Is it consistent with sovereign dignity to acquire a tramp steamer 
and to compete with ordinary shippers and shipowners in the markets 
of the world? Doing so, is it consistent to set up the immunity of the 
sovereign if, owing to the want of skill of captain and crew, serious 
damage is caused to the ship of another country? Is it also consistent 
to refuse to permit proceedings to enforce a right of salvage in respect 
of services rendered, perhaps at great risk, by the vessel of another 
country? Is there justice or equity, or, for that matter, is international 
comity being followed, in permitting a foreign government, while in- 
sisting on its own right to immunity, to bring actions in rem or in 
personam against our own nationals? ** 


Furthermore, in many, if not most, instances it would appear that con- 
troversies involving government-owned merchant vessels and other com- 
mercial functions of foreign governments would be settled more expe- 
ditiously and with fewer political repercussions if they could be dealt with 
by the courts which are accustomed to dealing with such cases, rather than 
handled through diplomatic channels between the foreign office of the 
nationality of the plaintiff and that of the state involved as defendant. In 
his supplemental opinion in The Pesaro, cited above, Judge Mack well 
added : 


it seems improbable that in these days the judicial seizure of a publicly 
owned merchantman like the Pesaro would affect our foreign relations 
in any greater degree than the judicial seizure of a great privately 
owned merchantman like the Aquitania. Indeed, it would seem that 
foreign relations are much less likely to be disturbed if the rights and 
obligations of foreign states growing out of their ordinary civil trans- 
actions were dealt with by the established rules of law, than if they 
were made a matter of diplomatic concern. 


As a practical matter, what are the immediate consequences of this action 
likely to be? How far will the courts be guided by the expression of views 
of the Department of State? The Acting Legal Adviser writes: 


25 In The Porto Alexandre, [1920] P. 30, 38-39, Lord Justice Scrutton felt constrained 
by precedent to uphold the immunity of a Portuguese government-owned merchant vessel 
from salvage proceedings, but he said: ‘‘no one can shut his eyes, now that the fashior 
of nationalisation is in the air, to the fact that many states are trading, or are about to 
trade, with ships belonging to themselves; and if these national ships wander about with- 
out liabilities, many trading affairs will become difficult. . . . But there are practical 
commercial remedies. If ships of the state find themselves left on the mud because no 
one will salve them when the state refuses any legal remedy for salvage, their owners will 
be apt to change their views. If the owners of cargoes on national ships find that the 
ship runs away and leaves them to bear all the expenses of salvage, as has been done in 
this case, there may be found a difficulty in getting cargoes for national ships.’’ 

26 [1938] A.C. 485, 513, at 521-522; also this JouRNAL, Vol. 32 (1938), p. 824, at p. 
847, 
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It is realized that a shift in policy by the executive cannot control 
the courts but it is felt that the courts are less likely to allow a plea 
of sovereign immunity where the executive has declined to do so. 
There have been indications that at least some Justices of the Supreme 
Court feel that in this matter courts should follow the branch of the 
Government charged with responsibility for the conduct of foreign 
relations. 


In Ex parte Republic of Peru, 318 U. S. 578, 588-589 (1943), Chief Justice 
Stone said: 


Upon recognition and allowance of the claim by the State Department 
and certification of its action presented to the court by the Attorney 
General, it is the court’s duty to surrender the vessel and remit the 
libelant to the relief obtainable through diplomatic negotiations. .. . 

The certification and the request that the vessel be declared immune 
must be accepted by the courts as a conclusive determination by the 
political arm of the Government that the continued retention of the 
vessel interferes with the proper conduct of our foreign relations.” 


In Republic of Mexico v. Hoffman, 324 U. 8. 30, 35 (1945), this JourNAL, 
Vol. 39 (1945), p. 585, Chief Justice Stone again said for the Court, this time 
in denying immunity to a government-owned merchant vessel not in the 
possession of the foreign government, when the Department of State had 
communicated a request for immunity from the Mexican Government but 


had taken no stand on that request : 


It is therefore not for the courts to deny an immunity which our 
government has seen fit to allow, or to allow an immunity on new 
grounds which the government has not seen fit to recognize.** The 
judicial seizure of the property of a friendly state may be regarded as 
such an affront to its dignity and may so affect our relations with it, 
that it is an accepted rule of substantive law governing the exercise of 


27 Reprinted in this JouRNAL, Vol. 38 (1944), p. 132. Despite the usual practice in 
the United States of denying immunity to corporations owned or controlled by foreign 
governments, in Stone Engineering Co. v. Petroleos Mexicanos, 352 Pa. St. 12 (1945), 
and in Matter of United States of Mexico v. Schmuck, 293 N.Y. 264 (1944), the courts 
felt themselves bound to accord immunity to such a corporation because the Department 
of State informed the courts that it ‘‘recognized and allowed’’ the immunity claimed. 
See also A. B. Lyons, ‘‘The Conclusiveness of the ‘Suggestion’ and Certificate of the 
American State Department,’’ 1947 British Year Book of International Law 116. 

28 ‘*This salutary principle was not followed in Berizzi Bros. Co. v. The Pesaro, 271 
U. 8. 562, where the court allowed the immunity, for the first time, to a merchant vessel 
owned by a foreign government and in its possession and service, although the State 
Department had declined to recognize the immunity. The propriety of thus extending 
the immunity where the political branch of the government had refused to act was not 
considered. 

‘*Since the vessel here, although owned by the Mexican Government, was not in its 
possession and service, we have no occasion to consider the questions presented in the 
Berizzi case. It is enough that we find no persuasive ground for allowing the immunity 
in this case, an important reason being that the State Department has declined to 
recognize it.’’ [Footnote by the Court.] 
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the jurisdiction of the courts that they accept and follow the executive 
determination that the vessel shall be treated as immune. Ez parte 
Peru, supra, 588. But recognition by the courts of an immunity upon 
principles which the political department of government has not sanc- 
tioned may be equally embarrassing to it in securing the protection of 
our national interests and their recognition by other nations. 


In a concurring opinion, joined in by Black, J., Mr. Justice Frankfurter 
said: 


It is my view, in short, that courts should not disclaim jurisdiction 
which otherwise belongs to them in relation to vessels owned by foreign 
governments however operated except when ‘‘the department of the 
government charged with the conduct of our foreign relations,’’ or of 
course Congress, explicitly asserts that the proper conduct of these 
relations calls for judicial abstention. Thereby responsibility for the 
conduct of our foreign relations will be placed where power lies. And 
unless constrained by the established policy of our State Department, 
courts will best discharge their responsibility by enforcement of the 
regular judicial processes. (324 U. S. 41-42.) * 


As practice has developed, our courts pay great attention in this field 
to the views of the Executive. At least with respect to the current problem, 
it is believed that this should be the case. Insofar as the courts treat ques- 
tions of immunity as matters of foreign policy rather than questions of law, 
and seek to avoid embarrassment to the Executive, they should certainly 
follow in the future this newest expression of the policy of the Department 
of State restricting sovereign immunity. If, on the other hand, the courts 
believe that they are dealing with questions of law (ultimately depending 
on rules of international law), this current statement by the Department of 
State should be strong evidence that the present-day rules of international 
law do not require that immunity be accorded a foreign state and its 
property when commercial functions are involved.*° 


29 In an editorial entitled ‘‘ Has the Supreme Court Abdicated One of its Functions?’’ 
this JouRNAL, Vol. 40 (1946), p. 168, Prof. Jessup criticizes the approach of the Court 
in Mexico v. Hoffman, as requiring that ‘‘the State Department must also determine the 
basic legal principle governing the immunity,’’ and prefers that the question be treated 
as one of law rather than one of respect for policy of the Department. The same posi- 
tion is taken by Ruttenberg in a note in 97 U. Pa. Law Review (1948) 79. An opposite 
view is taken by E. D. Dickinson and W. 8. Andrews, ‘‘A Decade of Admiralty in the 
Supreme Court of the United States,’’ 36 Cal. Law Review (1948) 169, 215. 

30 There would be obvious advantages if international agreement on the extent and 
limitations of sovereign immunity could be reached by treaty. In the absence of treaty, 
some have suggested that the change in American policy to the restrictive concept of 
immunity should be effected by concurrent action of Congress as well as by executive 
statement. See J. G. Hervey, ‘‘The Immunity of Foreign States when Engaged in 
Commercial Enterprises: A Proposed Solution,’’ loc. cit., at pp. 774-775 (1929); Note, 
‘‘Sovereign Immunity for Commercial Instrumentalities of Foreign Governments,’’ loc, 
cit., at p. 182 (1948). Although perhaps desirable, such legislation would not appear 
to be at all essential. 
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Does this change in attitude of the Department of State, and its probable 
consequences in the courts of the United States, mean that in the future we 
may expect to see the properties of foreign states seized and sold by way of 
execution of any judgments rendered against them by our courts? Al- 
though no explicit answer is given in Mr. Tate’s letter, there is little reason 
to believe that the change is intended to interfere with existing immunities 
from execution and seizure. As was said in Dexter & Carpenter v. Kunglig 
Jarnvagsstyrelsen, 43 F. (2d) 705, 708 (C.C.A. 2d, 1930), this JouRNAL, 
Vol. 25 (1931), p. 360, with respect to attachmetit on execution of property 
belonging to a government which had waived its immunities by instituting 
suit and then answering to the counterclaim on which judgment went 


against it, 


. consenting to be sued does not give consent to a seizure or at- 
tachment of the property of a sovereign government. The clear weight 
of authority in this country, as well as that of England and Continental 
Europe, is against all seizures, even though a valid judgment has been 


entered.** 


Even if it cannot be enforced by execution process, however, the judgment 
against a foreign state may have great value in determining the facts of 
its liability, and may strongly influence it to make payment.*? It is possible 
that in time we may see the courts developing a rule like that proposed by 
the Harvard Research in International Law, under which judgments against 
the foreign state might be enforced against its property within the jurisdic- 
tion of the forum, when that property is either real property (not used as 
diplomatic or consular property), or property used in connection with a 
commercial enterprise or commercial function.** 

Once it is accepted that sovereign immunity should be restricted and that 
a foreign state should be subject to the jurisdiction of the local courts when 


31 Certiorari denied, 282 U. S. 896 (1931). For comments on this case, see notes in 
29 Michigan Law Review (1931) 894, and this JouRNAL, Vol. 25 (1931), p. 335. Pay- 
ment was eventually made by the Swedish Government of a sum in settlement of the 
judgment; see 2 Hackworth’s Digest 480; Kuhn, ‘‘ Immunity of the Property of Foreign 
States against Execution,’’ this JoURNAL, Vol. 28 (1934), p. 119. 

In accord with the Dexter & Carpenter case, see the British case of Duff Development 
Co. v. Kelantan, [1924] A.C. 797; and the German case of Von Hellfeld v. Imperial 
Russian Government, translated in this JouRNAL, Vol. 5 (1911), p. 490. 

32 See, however, G. G. Fitzmaurice, ‘‘State Immunity from Proceedings in Foreign 
Courts,’’ loc. cit., at p. 124, stressing the immunity from execution and declaring that 
therefore ‘‘The truth is that states can never be effectively sued against their will.’’ 

33 See views expressed by the Harvard Research in International Law, Draft Conven- 
tion on Competence of Courts in Regard to Foreign States, Art. 23, this JouRNAL, Supp., 
Vol. 26 (1932), p. 700 et seq. 

Compare the French practice discussed by Castel, ‘‘Immunity of a Foreign State from 
Execution: French Practice,’’ this JOURNAL, loc. cit. See also E. Loewenfeld, ‘‘Some 
Legal Aspects of the Immunity of State Property,’’ 34 Grotius Society Transactions 
(1949) 111. 


EDITORIAL COMMENT 103 


engaging in certain activities, there still remains the problem of delimiting 
clearly the field in which sovereign immunity will survive from those cases 
in which the state may be sued. The Department of State letter distin- 
guishes the two categories as ‘‘sovereign or public acts (jure imperit) of a 
state,’’ and ‘‘private acts (jure gestionis).’’ However it does not tell us 
clearly whether this distinction is to be drawn according to the ideas of the 
forum, or the notions of the foreign state concerned, or according to inter- 
nationally accepted fixed standards (if they can be found). Obviously, if 
the distinction is to have any meaning, it can not be drawn according to the 
views of the foreign state seeking imniunity ; otherwise there would be no 
restriction of immunity in the cases where the new policy intends to restrict 

Reliance upon internationally accepted distinctions between the ‘‘sover- 
eign’’ and ‘‘non-sovereign’”’ activities of governments would be best, if 
there were lines drawn which are really accepted by all (or most) countries; 
but in this age of national economies varying from primarily private enter- 
prise through various degrees of socialism and state supervision to an almost 
complete conduct of economic activities by the state or state agencies, one 
cannot say that any sharp division between sovereign and non-sovereign 
activities is recognized throughout the world. In some fields, such as state- 
owned vessels (and aircraft or railways?) operated to carry passengers or 
goods ‘‘for hire,’’ it has been possible to agree on a category of activities 
which fall outside the restricted notion of immunity.*® Yet in view of our 


‘ 


84 Apparently accepting the idea that the state conducting the activity would decide 
its sovereign or private character, Fitzmaurice writes: ‘‘In this respect it is noticeable 
that the distinction between sovereign and non-sovereign acts breaks down in the very 
cases in which it is most desired to apply it. It is usually said that a sovereign act is 
an act which only a government can perform and that a non-sovereign act is any act 
which any private citizen might have performed. In a country such as Soviet Russia, 
however, private citizens are forbidden by law to perform acts which in other countries 
private citizens can normally carry out. All commercial activities are by law government 
monopolies and are carried out by virtue of the state’s imperium. It is, therefore, 
clear that whenever the Russian Government or one of its trade delegations enters into 
a commercial transaction, it is acting by virtue of its imperium and is performing a 
sovereign act, at any rate in the sense of an act which under Russian law only the State 
ean perform and which private Russian citizens are forbidden to carry out. It seems 
to follow, therefore, that even in those countries where a distinction is drawn between 
sovereign and non-sovereign acts, the Soviet Government could not properly be sued in 
respect of any commercial activity. Yet this is the very type of case which the distinc- 
tion in question was intended to meet.’’ (‘‘State Immunity from Proceedings in 
Foreign Courts,’’ loc. cit., p. 123.) 

35 In the case of the Brussels Convention, supra, the rule is laid down that ‘‘Seagoing 
vessels owned or operated by States, cargoes owned by them, and cargoes and passengers 
carried on Government vessels, and the States owning or operating such vessels, or owning 
such cargoes, are subject in respect of claims relating to the operation of such vessels or 
the carriage of such cargoes, to the same rules of liability and to the same obligations as 
those applicable to private vessels, cargoes and equipments.’’ This is in the most 
general terms, and then it is stated that ‘‘The provisions . . . shall not be applicable to 
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usual belief that the provision of public highways is a ‘‘sovereign’’ func- 
tion of the State, and our familiarity with State-owned auto ferries, would 
most Americans readily accept the idea that a State-owned auto ferry was 
liable to suit under the newer idea of restrictive sovereign immunity? 
Turning to other fields, courts in some countries have held that the opera- 
tion of a government-owned railway was a non-sovereign function,** while 
others have held it to be as much a sovereign function as the provision of 
ordinary roads.*7 Purchasing munitions and supplies for military use has 
in some courts been treated as a non-sovereign function and the foreign 
government given no immunity; ** while elsewhere the attitude is that 


expressed by Judge Ward: 


It seems to us manifest that the Kingdom of Roumania in contracting 
for shoes and other equipment for its armies was not engaged in busi- 
ness, but was exercising the highest sovereign function of protecting 


itself against its enemies.*® 
It should at least be clear that there is no universal agreement on the 
‘*proper’’ sovereign functions of a government, nor upon how widely or 
for how long a time governments must have engaged in a particular activity 
before it comes within the category of ‘‘sovereign function’’ as viewed by 
any international standard.*° 


ships of war, Government yachts, patrol vessels, hospital ships, auxiliary vessels, supply 
ships, and other craft owned or operated by a State, and used at the time a cause of 
action arises exclusively on Governmental and non-commercial service.’’ 

36 See such classic cases of the restrictive theory of immunity as the Belgian case of 
Société anonyme des chemins de fer Liégeois-Luxembourgeois c. Etat néerlandais, 1903 
Pasicrisie Belge 1.294; and the Italian case of Ferrovie Federali Svizzere v. Commune 
di Tronzano, 1929 Foro Italiano 1.1145. See also Harvard Research in International 
Law, Competence of Courts in Regard to Foreign States, loc. cit., p. 669 et seq. 

87 See Mason v. Intercolonial Railroad of Canada, 197 Mass. 349, 83 N.E. 876 (1908) ; 
Bradford v. Director General of Railways of Mexico, 278 S.W. 251 (Tex. 1925); and the 
French and German cases cited by the Harvard Research in this JouRNAL, Supp., Vol. 
26 (1932), pp. 609-610. 

38 See Italian case of Stato di Romania c. Trutta, 1926, Monitore dei Tribunali 1.288. 

39 Kingdom of Roumania v. Guaranty Trust Co. of N.Y., 250 Fed. 341, 345 (C.C.A. 2d, 
1918). See also this JouRNAL, Supp., Vol. 26 (1932), p. 610 et seq. 

40 Regarding the difficulties in distinguishing ‘‘sovereign’’ and ‘‘non-sovereign’’ func- 
tions of foreign states, see, inter alia, E. D. Dickinson, ‘‘ The Immunity of Public Ships 
Employed in Trade,’’ this JourNAL, Vol. 21 (1927), pp. 108, 110; G. G. Fitzmaurice, 
‘*State Immunity from Proceedings in Foreign Courts,’’ loc. cit., p. 123; W. T. R. Fox, 
**Competence of Courts in Regard to ‘Non-Sovereign’ Acts of Foreign States,’’ this 
JOURNAL, Vol. 35 (1941), pp. 632, 636-640. 

The Institut de Droit International in its 1891 Project specified that actions could be 
brought against a foreign state when they ‘‘relate to a commercial or industrial estab- 
lishment or a railway operated by the foreign state within the territory’’ of the forum, 
apparently assuming that there would be little difficulty in determining what was 
covered by ‘‘commercial or industrial.’’ Annuaire de l’Institut de Droit International, 


1889-1892, p. 437. 
Note again the language of Judge Mack in The Pesaro, 277 Fed. 473, 475, 482 


i 
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Finally, then, we are left to the views of the forum (in this case the United 
States) as to what acts are ‘‘sovereign or public’’ and what are ‘‘private.’’ 
It would appear that this is the only workable test in many fields of state 
action. And is this test to be made according to the nature of the trans- 
action, or according to its purpose? For example, will we lump together 
as ‘commercial transactions’’ the acts of a foreign government in buying 
in the United States (a) tobacco for retail sale by a government tobacco 
monopoly, (b) cotton for its clothing manufacturers who, for want of 
foreign exchange, cannot buy through normal commercial channels, (c) 
aircraft for its government-owned commercial airlines, and (d) artillery and 
army shoes for its fighting forces? Will all of these transactions be thought 
of as ‘‘buying goods’’ and thus acts jure gestionis? Or will a distinction 
be drawn according to the purpose for which the goods will be used (or in- 
deed the motivation for government purchase rather than for direct private 
dealings with the American suppliers)? Perhaps enough has been said to 
suggest that even when we proceed by the criteria of the forum’s distinction 
between public and private activities the task will not be easy. 

In what remains the most satisfactory attempt to give precision to the 
concept of ‘‘non-sovereign’’ activities of a foreign government, the Harvard 
Research in International Law proposed in 1932 the rule that: 


(8.D.N.Y., 1921): ‘‘in dealing with an unsettled problem in the application of sovereign 
immunity, the court must not only consider history and logic; it must also look be- 
hind and beyond both and inquire whether the public interests justify or require an 
extension of sovereign exemption from the usual processes of judicial justice. With the 
growth and development of state activity, it behooves the court to consider the con- 
sequences which would flow from a ruling removing from the ordinary judicial ad- 
ministration matters of vital importance to the community, which have for centuries been 
handled through the regular judicial processes. . . 

‘¢In many phases of our law to-day it becomes necessary to distinguish between those 
cases in which it is, and those cases in which it is not, consistent with the public needs 
and interests to subject the state, its agencies and properties to the ordinary processes 
of the law. True it is that in certain cases, involving historic functions of the state, the 
law is too well settled to admit of doubt or of any nice balancing of interests to determine 
whether or not judicial processes may be evoked. But where the law cannot be said to be 
plainly settled, it becomes the duty of the court to determine whether or not the public 
needs militate against the enforcement through the appropriate judicial channels of the 
ordinary rules of justice. 

‘¢The question is not merely whether the function in issue is governmental or private; 
it is doubtful whether any activity of the state may properly be called private.’’ 

Somewhat similarly, Prof. Hyde suggested that: ‘‘If the law of nations is to remain 
flexibly responsive to the requirements of international intercourse, definite principles 
should be enunciated and agreed upon, and these should be designed to safeguard and 
promote, rather than jeopardize and retard the commercial transactions of private con- 
cerns with foreign States. To that end, the commission of particular acts by such States, 
rather than phrases purporting to be descriptive of the legal aspect of their conduct, 
should be declared to be productive of such waivers of immunity from the local jurisdic- 
tion as are sought to be obtained.’’ 2 Hyde, International Law 849 (2d ed., 1945). 
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A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages in 
an industrial, commercial, financial or other business enterprise in 
which private persons may there engage, or does an act there in connec- 
tion with such an enterprise wherever conducted, and the proceeding is 
based upon the conduct of such enterprise or upon such act.* 


As the Executive Branch of our government and our courts go about the 
task of giving concrete expression to this newly adopted policy of restrict- 
ing sovereign immunity, this suggested definition should be borne in mind. 
In many instances it will separate the cases calling for immunity from those 
which do not ; but with the complexities and diversities of national economies 
throughout the world, classification will not be as simple as it would seem. 
In dealing with the harder cases, it may be hoped that our courts, lawyers 
and government officials will pay close heed to the decisions and the reason- 
ing of the courts in other countries which have been drawing this distinction 
for many years and which will continue to have occasion to do so. On the 
basis of such a comparative approach, and taking into account the internal- 
law distinctions which our own courts have drawn in the fields of municipal 
corporations’ liabilities to suit and inter-governmental immunities from 
taxes, we may expect the new practice to work out more satisfactorily than 
could any present attempt to give it precision in words. Eventually it may 
be hoped that the United Nations International Law Commission will 
achieve some success in the much needed work of ‘‘ codification and progres- 
sive development’’ of international law on this subject. 


W. Bisnop, Jr. 


THE CONTRACTUAL AGREEMENTS WITH THE FEDERAL REPUBLIC OF GERMANY 


The unique and unprecedented situation created by the unconditional 
surrender of the German armed forces in 1945, by the legally doubtful 
status of ‘‘occupied Germany’’' and by the political developments since 
1945, have now led to a further provisional step: the Contractual Agree- 
ments with the Federal Republic of Germany. They consist of the short 


41 Art. 11, Draft Convention on Competence of Courts in Regard to Foreign States, 
this JouRNAL, Supp., Vol. 26 (1932), p. 597 et seq. It will be observed that the quoted 
language would limit the notion of acts jure gestionis to cases in which the foreign state 
either conducted the ‘‘commercial’’ enterprise within the territory of the forum state, or 
else performed within that territory some act in connection with such enterprise con- 
ducted elsewhere. The denial of immunity in such cases might more easily be justified 
on the theory of waiver (by conducting the enterprise or performing the act within the 
territory of the forum), than if the immunity is to be refused where there is no such con- 
nection with the forum state. The Department’s letter does not appear to limit the 
field of liability to suit to those cases in which ‘‘ private’’ acts of the foreign state are 
performed within the United States. 

1 See Josef L. Kunz, ‘‘The Status of Occupied Germany: A Legal Dilemma,’’ in The 
Western Political Quarterly, Vol. 3, No. 4 (Dec. 1950), pp. 538-565. 
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and basic ‘‘Convention on Relations,’’ with two annexes, of three ‘‘related 
conventions’’ with many annexes, and an exchange of letters at the moment 
of signature.* Their aim is to give to Western Germany as much independ- 
ence as is possible under the actual circumstances, to liquidate the war and 
the occupation as far as possible, to integrate Western Germany into ‘‘free 
Europe,’’ and also to retain certain reserved powers and to guard against 
the resurgence of too great German power. It is on these aims that the 
minds of the two negotiating parties have, although from different motives, 
met. Hence, those agreements, complicated as they are, do not stand by 
themselves, but are only a part of a web of treaties, including NATO and a 
supra-national ‘‘little Europe.’’ The determining factors of the political 
situation were the East-West split, the sensational recovery of West Ger- 
many,*® proving once more even this remnant of pre-war Germany to be the 
strongest nation of Continental Europe, and the fear of a revived Germany, 
held by other Continental states, particularly France. 

Why ‘‘contractual’’ agreements? It seems that this term has been un- 
derstood in more than one sense: to indicate their nature as a substitute 
for a final peace treaty,* or to mean they have been freely negotiated, not 
imposed ; ° finally, there was a suspicion that this term might mean executive 
agreements, .iot actual treaties.° But the term ‘‘Contractual Agreements”’ 
is not used in the documents. The ‘‘Convention on Relations’’ is a normal 
international treaty and that is why the President of the United States asked 
the advice and consent of the Senate. The ‘‘related conventions’’ are 
normal international treaties, too, not executive agreements. They were 
transmitted to the United States Senate only ‘‘for information,’’* not be- 
cause they are not international treaties, but because their authority to bind 
the United States stems from Article 8 of the Convention on Relations. 

Although in all those treaties there are four participating states, they are 
only bipartite treaties.* The one party consists of the United States, the 


2 They were transmitted by the President of the United States to the Senate, 82d Cong., 
2d Sess., Senate Execs. Q & R (June 2, 1952, Washington), hereafter quoted as Exees. 
Q&R. See also Hearings before the Committee on Foreign Relations, U. 8. Senate, 82d 
Cong., 2d Sess., on Execs. Q & R (Washington, 1952, pp. 267), hereafter quoted as Hear- 
ings; and the Report of that Committee, Exec. Report No. 16 (Washington, 1952, pp. 58), 
hereafter quoted as Report. 

8 See the strong statement to this effect in the Report, pp. 6, 7; the Report justifies the 
agreements also with the ‘‘ great productive power of Germany, its inventive genius, the 
skills of its people’’ (p. 35). 

4 Thus the Secretary of State (Hearings, p. 5). 

5 It was also held that ‘‘there is a queer combination; it is a reservation of certain 
rights which we had, and the rest of it is contractual.’’ (U. 8. High Commissioner for 
Germany John J. McCloy, Hearings, p. 198.) 

6 Senator Hickenlooper (Hearings, p. 169). 

7 This point wes often raised in the Hearings (pp. 32, 34, 35, 36, 37, 164, 165, 166 
and 170). 

8 This finds juridical expression in the composition of the Arbitration Tribunal. 
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United Kingdom and France; the other party, of the Federal Republic of 
Germany. Contrary to the Joint Resolution, approved by the President 
on October 19, 1951,° terminating the war with ‘‘Germany,’’ the conven- 
tions clearly and correctly have as partner the Federal Republic of Ger- 
many. The latter is a federal state, composed now, in consequence of the 
drastic remaking by the Occupation Powers under their ‘‘supreme author- 
ity,’’ of nine ‘‘Laender.’’*® The territory of the Federal Republic consists 
exclusively of the three Western Occupation Zones, minus West Berlin. It 
does not include the Soviet Occupation Zone; the latter forms the German 
Democratic Republic, certainly not a sovereign state, nor identical in inter- 
national law with pre-war Germany: it is a state-like entity, ruled in fact 
by the Soviets, but having a President, a Prime Minister and so on; it is a 
person in international law, having concluded treaties, e.g., the much quoted 
treaty with Poland, definitively renouncing the pre-war German territory 
east of the Oder-Neisse line. Neither the Federal Republic nor the Western 
Powers have the slightest control over the German Democratic Republic, 
a fully Sovietized entity, wholly different from the Federal Republic." 

The Federal Republic, further, does not include the capital of pre-war 
Germany. Berlin itself is split. The eastern part is the capital of the 
German Democratic Republic. The western part remains under the su- 
preme authority of the Three Western Powers. The Federal Republic, of 
course, does not include the pre-war German territory east of the Oder- 
Neisse line, nor does it include, in the West, the German Saar. This 
‘*truncated’’ Germany ”* is, as the Senate Committee Report ** on the agree- 
ments correctly states, a ‘‘very different country,’’ contains ‘‘just forty- 
eight percent of the pre-war German territory.’’ 

With the coming into force of the agreements, the Federal Republic will, 
according to the Convention on Relations, have full authority over its internal 
and external affairs, except in certain points; the Occupation Statute will be 
revoked, the Allied High Commission abolished; the relations between the 
contracting parties will thenceforth be conducted through ambassadors ; the 
foreign troops on West German territory will cease to be occupation troops 
and will become forces for the defense of the free world. The Federal Re- 
public will be an equal partner and, as such, integrated into the free 


European community. 
The equality status is enhanced by the creation of an Arbitration Tri- 


® Public Law 181, 82d Cong., 1st Sess.; this JouRNAL, Supp., Vol. 46 (1952), p. 13. 

10 Schleswig-Holstein, Hamburg, Bremen, Lower Saxony, North Rhine-Westphalia, 
Hesse, Rhineland Palatinate, Bavaria, Baden-Wiirttemberg. 

11‘*The zones, originally devised for administrative purposes, became virtually inter- 
national boundaries in the case of the Soviet Zone’’ (Report, p. 5). See also East Ger- 
many Under Soviet Control (Department of State Publication 4596, Washington, June, 


1952, pp. 95). 
12 Report, p. 7. 18 Report, p. 6. 
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bunal.'* It is composed of nine members; three neutral members who will 
furnish the President and the two Vice Presidents, three German members, 
and one member from each of the Three Western Powers. It has jurisdic- 
tion over all disputes (with one vital exception, later to be mentioned) aris- 
ing between the parties under the provisions of the Convention on Relations 
or any of the related conventions or the Charter of the Tribunal. Only 
governments of the parties may be parties before the Tribunal. This Tri- 
bunal is also, from many other points of view, outstanding in the history of 
international arbitration. It also has jurisdiction in respect of any ques- 
tion as to the extent of competence of other authorities created by the first 
related convention,'*® and the Tribunal’s decisions are binding on these 
authorities. The Tribunal shall render its decisions (binding on the 
parties) not only in the form of judgments, but also in the form of direc- 
tives to take such measures as may be necessary to conserve the respective 
rights of the parties. The Tribunal, further, has jurisdiction to give an 
advisory opinion at the joint request of all four states. But, most interest- 
ing of all, the Tribunal may, after having established that the provisions 
of a law or ordinance, applicable in the Federal territory, or some such 
administrative measure, are in conflict with the provisions of the agree- 
ments, order the party to deprive them of effect. Should this party fail 
to comply with the judgment of the Tribunal, the Tribunal may, at the 
request of the successful party, declare the provisions null, in whole or in 
part, in the Federal territory, with binding effect. Equally, if a judgment 
of the Tribunal establishes that a judicial decision, enforceable in the 
Federal territory, is in conflict with the basic principles of the agreements, 
it may annul such decision; and in further proceedings the Tribunal’s find- 
ings of fact and law shall be binding in the Federal territory. This far- 
reaching jurisdiction directly in the orbit of municipal law constitutes a 
highly interesting innovation in international law. 

The first related Convention on Settlement of Matters Arising out of the 
War and the Occupation, serves the purpose of liquidating the war and 
occupation as far as possible. The Occupation Powers get a clean bill of 
health for the measures taken in their occupation zones since 1945, including 
the measures carried out or to be carried out with regard to German ex- 
ternal assets or other property seized for the purpose of reparation or resti- 
tution, either as a result of the state of war, or on the basis of agreements 
with other, including neutral, states. The Federal Republic will raise no 
objections and waive all claims of its nationals arising out of actions taken 
or authorized by any of the United Nations between September 1, 1939, and 
June 5, 1945. These are the usual clauses which the victors insert in a 


14 The Charter of the Arbitration Tribunal (consisting of twenty-five articles) is con- 
tained in Annex B to the Convention on Relations. 

15 Namely, the Board of Review (Ch. II) ; the Supreme Restitution Court (Ch. III) and 
the Arbitral Commission on Property, Rights and Interests in Germany (Chs. V and X). 
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peace treaty. In this case the problem whether the Occupation Powers have 
acted legally under the doctrine of the ‘‘supreme authority’’ of conquerors, 
or, to a large extent illegally, under the doctrine of belligerent occupation, 
has now been settled in favor of the legality of these measures by the treaty 
consent of the Federal Republic. The first related convention also carries 
to an end certain major occupation policies, such as deconcentration and 
decartelization, internal and external restitution and so on. In addition 
there are chapters on compensation for Nazi victims, on displaced persons 
and refugees, and certain obligations of the Federal Republic pro futuro, 
such as granting facilities for the embassies of the Western Powers. On 
the other hand full responsibility, subject to certain restrictions, will be 
assumed by the Federal Republic in the field of civil aviation in the Federal 
territory. Of the greatest importance is the fact that the Federal Republic 
confirms its liability for the pre-war external debt of the German Reich, as 
well as for interest and other charges on securities of the Government of 
Austria which had become due after March 12, 1939, and before May 8, 1945. 

The agreements contain, on the other hand, far-reaching limitations on the 
independence of the Federal Republic. It agrees to conduct its policy in 
accordance with the Charter of the United Nations. As the Federal Re- 
public hardly will be admitted into the United Nations at any foreseeable 
time, because of the Soviet veto, this constitutes, so to speak, a ‘‘ passive 
membership’’ in the United Nations. Many foreign armed forces will con- 
tinue to be stationed on federal territory ; the rights and obligations of these 
armed forces are regulated in great detail in the second related convention. 
It may be said that this convention is a normal one for the stationing of 
friendly foreign troops. But there is more to it. For the stationing of 
those foreign armed forces and the protection of their security is one of the 
rights reserved to the Three Western Powers. Any military commander, 
independently of a state of emergency, can, if his forces are imminently 
menaced, take such immediate action, including the use of armed force, as 
is requisite to remove the danger. And the decision as to an imminent 
menace and as to the appropriate action rests with the Allied Commander. 
Regarding the stationing of armed forces in the federal territory, the 
Three Powers have to consult with the Federal Republic only ‘‘insofar as 
the military situation permits.’’ They can bring in, even without the con- 
sent of the Federal Republic, contingents of the armed forces of any nation 
not now providing such contingents, if there is an external attack or im- 
minent threat of attack. 

The Federal Republic has the obligation to participate in the European 
Defense Community; the details of the Federal Republic’s financial con- 
tributions are regulated in the third related convention, the Finance Con- 
vention. This duty of participation means, negatively, a prohibition of the 
establishment of a national German Army. 

The Three Powers, finally, have the far-reaching right to declare under 
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certain conditions a state of emergency in the whole or any part of the 
Federal Republic. These conditions, apart from an attack or grave threat 
of attack on the Republic, are ‘‘a serious disturbance of public order’’ or 
‘‘a subversion of the liberal democratic basic order’’ which in the opinion 
of the Three Powers endangers the security of their forces. Hence, the 
Republic has an obligation not to change the liberal democratic basic order, 
to ‘‘commit itself to a democratic form of government.’’'® The Three 
Powers alone decide whether in their opinion said conditions exist; they 
have to consult with the Republic, but only ‘‘to the fullest extent possible,’’ 
and their right is ‘‘absolute.’’ ** 

The second reserved right relates to West Berlin, although the Western 
Powers must consult with the Republic. They retain there their full rights 
‘“heretofore exercised or held by them,’’ ** their ‘‘supreme authority’’ under 
the doctrine of conqueror and conquered.’® 

The third reserved right relates to ‘‘Germany as a whole, including the 
unification of Germany and a peace settlement.’’ The term ‘‘Germany’’ 
or ‘‘Germany as a whole’’ runs through the agreements; while they mean 
certainly something different from the Federal Republic, they seem to 
adopt the fiction that the pre-war German Reich still legally exists. Fur- 
thermore, they do not always have the same meaning. When the conven- 
tions speak of the ‘‘unification of Germany,’’ they seem to mean no more 
than the Federal Republic plus the German Democratic Republic, plus the 
whole of Berlin. But in Article 7, par. 1, of the Convention on Relations 
the parties agree that ‘‘the final termination [sic] of the boundaries of 
Germany must await such a [peace] settlement.’’ That seems to indicate 
the pre-war German territories east of the Oder-Neisse line and the Saar. 
But even if the ‘‘unification of Germany”’ is taken in the more restricted 
sense, we find in the Preamble of the Convention on Relations only an 
expression that 

the achievement of a fully free and unified Germany through peaceful 

means and of a freely negotiated peace settlement . .. remains a 

fundamental and common goal of the Signatory States. 
Naturally all measures to this effect belong to the reserved rights of the 
Western Powers. But it is hard to see how such unification can be brought 
about by peaceful means. The latest exchange of notes with the Soviet 
Union on the unification of Germany is certainly discouraging. The com- 
ing into force of the agreements may even enhance the unlikeliness of said 
unification.2° Such unification is certainly the wish of all Germans and it 
is recognized here, too, that a ‘‘ unified, free Germany is one of the keystones 


16 Hearings, p. 147. 

17 The Secretary of State (Hearings, p. 14). See also Report, p. 20. 
18 Convention on Relations, Art. 2, par. 1. 

19 The Secretary of State (Hearings, p. 43). 

20 See Hearings, pp. 41, 46, 98. 
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of a stable, free and peaceful Europe.’’** Yet, unfortunately, the division 
of ‘‘Germany”’ will in all probability continue. 

The preceding legal analysis makes it now possible to determine the legal 
status of the Federal Republic under these agreements. It is, first, clearly 
not identical in international law with the pre-war German Reich; it is, at 
the best, a new state, a successor state of the pre-war German Reich which 
no longer exists in law, although this new state is burdened by treaty with 
some of the obligations of the former German Reich, just as the new Re- 
public of Austria of 1918 had to take over by treaty certain obligations of 
the Empire of Austria-Hungary which had come to an end by dismember- 
ment. 

The Federal Republic is, further, clearly not a sovereign state in inter- 
national law. Of many norms it can be said that ‘‘they affect the sover- 
eignty of the Federal Republic only in the same way that a freely negotiated 
treaty limits the freedom of action of the contracting states.’’** But that 
cannot be said in view of the reserved rights, all of which are also excluded 
from the jurisdiction of the Arbitration Tribunal, and particularly of the 
absolute right to declare a state of emergency in case of a serious disturb- 
ance of the public order or of a subversion of the liberal democratic basic 
order. These rights are the residuum of the ‘‘supreme authority’’: they 
are not changed in their nature; they are absolute; they are the rights 
‘*heretofore exercised or held by them’’ under the doctrine of conqueror and 
conquered. True, these rights now have the consent of the Federal Re- 
public by treaty. But it is theoretically untenable to pretend that any 
limitations of sovereignty, if only based on consent by treaty, do not affect 
sovereignty. Otherwise a state which, in exercise of its sovereignty by treaty 
hands over to another state the full administration of its internal or external 
affairs, or which by treaty even fully gives up its sovereignty, would still be 
a sovereign state, contrary to the practice of states. It is characteristic 
that the agreements nowhere use the term ‘‘sovereignty,’’ but only ‘‘full 
authority’’; in the same sense the President’s message ** and the Committee 
Report.** The Federal Republic is a new, state-like entity, possessing far- 
reaching autonomy and authority in its external and internal affairs, but 
subject in certain respects to the absolute rights of foreign Powers. It isa 
‘*protected State.’’** But it is certainly a person in international law; 


21 Report, p. 19. 22 Report, p. 46. 

23 The Federal Republic will only be restored ‘‘to a status which will enable it to 
play a full and honorable part in the family of nations’’; it will ‘‘take a further great 
stride toward independence and self-government.’’ (Execs. Q & R, pp. 2, 4.) (Italics 
supplied.) See also the Secretary of State (Hearings, p. 3). 

24The Report ‘‘notes that Germany is not yet restored to a status of complete 
independence’’ (p. 20) (Italics supplied). 

25 See also Convention on Relations, Art. 3, par. 4: ‘‘At the request of the Federal 
Government, the Three Powers will arrange to represent the interests of the Federal 
Republic in relations with other States and in certain international organizations or 
conferences, whenever the Federal Republic is not in a position to do so itself.’’ 
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international personality is no longer restricted exclusively to sovereign 
states. 

In a sense, therefore, the status of the Republic, created by the agree- 
ments, is a provisional one. This provisionality is characteristic of all the 
agreements. They do not constitute a final peace treaty, because, it is 
said,”* such final peace treaty would require the participation of the Soviet 
Union and the establishment of an ‘‘all German government”’ as an essential 
participant in the negotiation of a peace treaty. Apart from theoretical 
objections, such ‘‘final peace treaty’’ may very well never be concluded. 
The provisionality ** in many clauses of the agreements, particularly relat- 
ing to German reparations and German external assets, is, furthermore, due 
to the fact that the Three Western Powers were not entitled to speak for 
their many other wartime Allies. The provisionality is also a consequence 
of the fact that the problem of the ‘‘unification of Germany’’ is unsolved, 
that there is no solution as to ‘‘Germany’s’’ frontiers. That is why the 
Convention on Relations ** already contains a norm in the event of the 
‘‘unification of Germany.’’ There is, further, a revision clause,”® in the 
event of ‘‘unification of Germany’’ or ‘‘the creation of a European federa- 
tion.’’ 

The possibility of a European federation is already acknowledged. The 
Council of Europe appears in Article 3, par. 1, of the Convention on Rela- 
tions. Article 5, par. 6, of the same convention gives to the Federal Re- 
public, under certain conditions, the right to submit a request concerning 
the continuance of a state of emergency, declared by the Western Powers, 
to the Council of the North Atlantic Treaty Organization, although the 
Republic is not a member. Particularly strong are the relations with the 
European Defense Community Treaty; they appear in Article 4, par. 4 of 
the Convention on Relations and pervade the second and third related con- 
ventions; much in these latter conventions is, therefore, provisional. 

All that has been stated is a legal analysis, not a critique, of the contents 
of these agreements. This writer believes that they are beneficial to the 
free world and to the Federal Republic, that they are ‘‘the only practical 
alternative’’*° to a complete and final settlement. It is, therefore, to be 
hoped that they will come into force. This coming into force presupposes ** 
not only ratification by the four contracting states, but also the entry into 
force of the European Defense Community Treaty; the latter requires a 
separate legal analysis. At the time of writing, the agreements have been 


26 Hearings, p. 2. 

27 See the text of Art. 1, Ch. VI, of the first related convention. Par. 2 starts with the 
phrase: ‘‘ Pending the final settlement. . . .’’ See also Arts. 1, 2, 3, of Ch. IX: ‘‘ With- 
out prejudice to the terms of a peace settlement with Germany .. .’’; equally Arts. 3 
and 6 of Ch. X: ‘‘ Pending a final settlement of claims against Germany arising out of the 
War. 

28 Art. 7, par. 3. 29 Convention on Relations, Art. 10. 

30 Report, p. 10. 81 Convention on Relations, Art. 11. 
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ratified by the United States and the United Kingdom. Whether and when 
they will be ratified by France and the Federal Republic and whether and 
when the European Defense Community Treaty will be ratified by the six 
participating states, particularly by the Federal Republic, and more par- 
ticularly by France, is, at this time, still on the knees of the gods. 


JoseEF L. Kunz 


ANGLO-IRANIAN OIL CO. CASE (JURISDICTION) 


The judgment of the International Court of Justice in the case of The 
United Kingdom v. Iran, rendered on July 22, 1952,’ holds several points 
of interest for students of international law and international judicial 
settlement, although it inevitably constituted, as do all decisions denying 
or forswearing jurisdiction, something of an anticlimax. The judgment 
may not amount to the last word of the Court on this problem moreover, 
just as it had been preceded by an earlier action of the Court in the form 
of an order of provisional measures (July 5, 1951) under Article 41 of the 
Statute of the Court.’ 

The case arose in general, as is well known, out of action taken by the 
state of Iran in the spring of 1951 designed to confiscate the properties of 
the Anglo-Iranian Oil Company and the efforts of Great Britain to protect 
the company, its national. In the provisional measures case an effort was 
made to preserve the status quo pending a decision on the merits in the 
substantive question. The instant case was argued in the month of June, 
1952, and the judgment rendered on July 22. The Court, by a vote of 
nine to five, found that it had no jurisdiction in the case; it also accordingly 
ruled that its order of provisional measures ceased to be operative. 

The Iranian argument in denial of the jurisdiction of the Court rested 
upon a provision adopted at the time of their acceptance of the obligatory 
jurisdiction of the Court (1932) ,* appearing to stipulate that such jurisdic- 
tion should only apply to disputes arising after the ratification of their 
acceptance ‘‘with regard to situations or facts relating directly or indirectly 
to treaties or conventions accepted by Persia and (sic) subsequent to’’ that 
acceptance.* No treaty had been concluded with Great Britain subsequent 
to the acceptance; the crucial item was the Anglo-Iranian concession of 
April 29, 1933. The British claimed that earlier (1857, 1903) treaties 
giving them most-favored-nation treatment brought into play a treaty 
between Iran and Denmark of 1934 protecting nationals of the parties 


1 1.C.J. Reports, 1952, p. 93; this Journat, Vol. 46 (1952), p. 737. To be cited as 


in the title of this comment. 

21L.C.J. Reports, 1951, p. 89; this JourNaL, Vol. 45 (1951), p. 789; commented on 
ibid., p. 723. 

3 At that time the Permanent Court of International Justice; see Statute of the 
present Court, Art. 36 (5). 41L.C.J. Reports, 1952, p. 98. 
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against any violation of international law.’ There was also some attempt 
made to portray the concession of 1933 as a treaty. 

The Court did not feel able to admit that the combination of the treaties 
of 1857 and 1903 with that of 1934 could serve to avert the Iranian reserva- 
tion and it could not regard the concession as a treaty. Sir Arnold MeNair, 
who yielded the Presidency of the Court, under Article 13 of its Rules, 
to Sr. Guerrero, filed an individual opinion which sustained the Court’s 
denial of the British demands, though for slightly different reasons. Judge 
Hackworth rendered a minority opinion in favor of the British case, as did 
Judges Alvarez, Carneiro, and Reed. 

It is not our task to commend or criticize at length the decision of the 
Court or its reasoning. They both seem rather orthodox. Judge Hack- 
worth’s main point was that the Iranian Government had not formally 
filed, at the time of its acceptance of the obligatory jurisdiction of the 
Court, a reservation in terms of its public law of June 14, 1931, confining 
application of its acceptance to later disputes, thus leaving other states 
to learn such reservation from other sources. This point undoubtedly 
has some weight, but the Court did not feel that, under all the circum- 
stances, it was sufficient; the type of reservation was very familiar at the 
time and was not invariably made part of the deposit of acceptance. 
Judge Hackworth also argued that the treaty of 1857 really became opera- 
tive, or at least operated, in 1934 and therefore post-dated the acceptance, 
but this idea likewise failed to win the approval of the Court. 

From a juridical viewpoint this seems to be a rather commonplace and 
technical decision and a sound one. The highly political circumstances 
surrounding the case cannot alter this fact. Even if, as is hoped in some 
quarters, it proves possible to secure Iranian consent to voluntary sub- 
mission of the case on its merits, there do not promise to emerge any very 
novel or sensational legal principles or rulings. There might, indeed, 
eventuate a decision in favor of fair compensation for nationalized property, 
but this would be nothing new, nor would Iranian reluctance to comply with 
such a decision. This is, of course, wholly conjectural. In the instant 
ease the Court behaved normally and encourages a belief in its growing 
stability and authority. 

Pitman B. PorrTer 


DR. SCHWARZENBERGER’S POWER:POLITICS 


The new, substantially rewritten and much enlarged edition of Dr. 
Schwarzenberger’s Power Politics! raises issues much too fundamental to 


5 Ibid., p. 100. 

1 Power Politics. A Study of International Society. (Second Revised Edition.) 
By Georg Schwarzenberger. Published under the auspices of the London Institute of 
World Affairs. New York: Frederick A. Praeger, Inc., 1951. pp. xxxi, 898. Bibliog- 
raphies. Index. $12.75. 
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be disposed of in cursory review. It is our purpose in this editorial to 
outline his major thesis only and to indicate some of the principal diffi- 
culties in that thesis. 

Dr. Schwarzenberger states that his ‘‘main objective,’’ stimulated by 
a desire to see international law ‘‘in perspective’’ or ‘‘from the outside,’’ 
is ‘‘to provide a working theory of international relations which fits the 
facts and main trends of international relations, past and present, and 
which puts the proper emphasis on the real driving forces in this turbulent 
society’’ (p. xvi). The ‘‘objects’’ of ‘‘the science of international rela- 
tions’’ are defined as ‘‘the evolution and structure of international society ; 
the individuals and groups which are actively or passively engaged in this 
social nexus; the types of behavior in the international environment; 
the driving forces behind action in the international sphere, and the pat- 
tern of things to come on the international plane’’ (p. 3). Subsidiary 
objectives which in fact appear in the book, though not so explicitly formu- 
lated at the beginning, are exorcism of the sinister demon ‘‘ power politics’’ 
and the proposal of a form of organization which might enable the con- 
temporary world to escape this demon. 

In a brief introductory clarification of assumptions, Dr. Schwarzen- 
berger categorizes ‘‘power’’ and ‘‘power politics.’’ Power is defined as 
‘‘the mean between influence and force,’’ which ‘‘distinguishes itself’’ 
from ‘‘influence by reliance on external pressure as a threat in the back- 
ground, and from force by preference for achieving its ends without the 
actual use of physical pressure’’ (p. 14). Though the ‘‘exercise of power 
may be tempered by reason,’’ such exercise ‘‘is accidental,’’ and ‘‘the 
essence of power is the ability to exercise compelling pressure irrespective 
of its reasonableness’’ (p. 14). The conception of ‘‘power politics’’ is 
made to depend upon a distinction between society and community: ‘‘So- 
ciety is the means to an end, while a community is an end in itself’’ (p. 
12). Thus, ‘‘power politics’’ is ‘‘a system of international relations’’ in 
which ‘‘(e)ach group considers itself not merely as a means to a common 
end, but as an end in itself’’ (p. 13). In such a system ‘‘any measure 
which is required to achieve’’ self-preservation ‘‘is deemed to be justified’’ 
and groups are ‘‘measured by their weight in any potential or actual 
conflict’’ (p. 13). The dominant patterns of behavior are ‘‘armaments, 
isolationism, power diplomacy, power economics, regional or universal 
imperialism, alliances, balance of power and war’’ (p. 13). A ‘‘system 
of power politics in disguise’’ is one which assumes ‘‘the cloak of a com- 
munity’’ but actually continues on as before and is not ‘‘replaced by an 
international community proper’’ (pp. 13, 14). 

In the ‘‘Elements of Power Polities,’’ Part One of the three major 
subdivisions of the book, the author presents and applies his theoretical 
structure to the origins and development of modern international society. 
Successive chapters deal with ‘‘the members of the cast’’ (the national 
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state, the multi-national state, the sovereign state, the international aris- 
tocracy, the international oligarchy, and minor members), with the objects 
and motivations, the instruments (diplomacy, propaganda, armaments), 
the strategies, and the tactics of international politics, and with the func- 
tions of international law, international morality and international insti- 
tutions. Among the members of the cast, paramount importance is ascribed 
to states: 


Compared with the individual, or with other less potent types of as- 
sociation, compulsory territorial organizations, endowed with over- 
whelming physical force, are like giants in relation to dwarfs. 
(p. 251.) 


Groups other than states, whether they ‘‘represent economic interests, such 
as big industry or finance, or whether they are of a religious or ideological 
character, such as churches, parties or trade unions,’’ have ‘‘an essential 
feature in common: in their attempts to influence international relations, 
they work in the main through the medium of either the State apparatus 
or of public opinion”’ (p. 126). The individual ‘‘ as such,’’ though de- 
scribed as ‘‘the ultimate basis of community and society life,’’ is said to 
count ‘‘for little in international society’’ and to be appropriately rele- 
gated, because of his impotence, by ‘‘classical international law’’ to the 
position of an object, rather than subject, of international law (pp. 146, 
143). In the discussion of functions, it is insisted that international law, 
morality, and institutions presently, play but a very small réle in limiting 
‘the rule of force in international society’’ (p. 253). Dr. Schwarzenberger 
writes : 


In a society in which power is the overriding consideration it is the 
primary function of law to assist in maintaining the supremacy of 
force and the hierarchies established on the basis of power and to lend 
to such a system the respectability and sanctity of law. (p. 203.) 


A summary judgment is offered that the ‘‘bond that holds world society 
together is not any vague community of spiritual interests’’ but ‘‘ power.’’ 

In Part Two, styled ‘‘ Power Politics in Disguise,’’ Dr. Schwarzenberger 
reviews in detail our experience with the League of Nations, the United 
Nations, and the specialized agencies to demonstrate that international 
organization has not yet devised an escape from power politics. He finds 
with respect to both the League of Nations and the United Nations that 
‘the gap between the ideals of these collective systems and reality was 
bridged by processes of de facto revision of the Covenant and Charter, 
that is to say, by the adoption and subordination of these commitments to 
the requirements of world power politics’’ in such a way as to produce ‘‘a 
system of power politics in disguise’’ (pp. 713, 714). The ‘‘powers that 
matter’? have been unwilling to confer upon the United Nations the 
competence necessary to transform ‘‘international society into an inter- 
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national community’’ because each Power ‘‘stands for values which it 
cherishes more highly than universal peace’’; world ‘‘society’’ has not 
yet become ‘‘an international community’’ (p. 723). The conclusion is 


sweeping : 
Thus, it is complete illusion to imagine that world peace depends on 
the United Nations. The United Nations depends on peace between 
the world powers. The problem of how to break the vicious circle 
of power politics in disguise is still unsolved. 

Dr. Schwarzenberger’s proposals for solution are put forward in Part 
Three, ‘‘Conditions of International Order.’’ We are encouraged that 
‘‘power politics,’’ whether plain or in disguise, ‘‘need not be the eternal 
fate of mankind,’’ that the ‘‘alternative to anarchy is government, and the 
alternative to an international society is an international community’’ (p. 
737). After rejecting possibilities in the reform of the United Nations, 
in the development and codification of international law, and in certain 
regional and functional patterns of integration, the author recommends a 
‘*nuclear pattern’’ of ‘‘federal integration.’’ In broad strokes he outlines 
the potentialities and promise of an ‘‘ Atlantic Union’’ composed at first 
of ‘‘three constituent members: the United States of America or the 
Organization of American States; the British Commonwealth and Empire, 
and a European Union’’ (p. 807). Such an ‘‘open community,’’ in which 
‘*all stand for all’’ (p. 805) would, ‘‘[w]ithout unduly forcing the pace,’’ 
‘‘immediately take over the functions of foreign policy, defence and pro- 
tection of democratic institutions, the rule of law and human rights in all 
the member States’’ (p. 807). So organized, this union might be able to 
hold until a common denominator between East and West could be found 
‘*to break the vicious circle of world power politics.’’ With its ‘‘inter- 
racial composition,’’ such a union might be able to ‘‘stake its claim as a 
nuclear world federation which, in due course and without pressure, might 
grow into a federal world state’’ (p. 813). ‘‘Far off as this goal may seem, 
nothing less,’’ the author assures us, ‘‘is ultimately a commensurate alter- 
native to world power politics in, or without disguise’’ (p. 813). 

Dr. Schwarzenberger’s book certainly represents the most comprehensive 
and successful effort yet made to relate certain parts of international law 
and organization to. world social processes and the proposal he makes for 
escape from our present impasse is not without appeal. The book offers, 
furthermore, with staggering erudition and an abundance of sharp and 
wise insights, a magnificent history of recent international relations. It is 
this writer’s belief, however, that Dr. Schwarzenberger’s theoretical struc- 
ture is not adequate to the tasks he imposes upon it and that the defects 
in this structure cause him both grievously to underestimate the achieve- 
ments and potentialities of existing international organization and to 
impede the understanding necessary to acceptance of his own proposal or 


comparable alternatives. 
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The root difficulty stems from an imprecise conception of power and, 
hence, a failure to achieve a comprehensive description of power processes 
in terms of participants, bases of power, and practices. Much too often 
the author seems to equate ‘‘ power politics’’ and ‘‘power’’ and to suggest 
force as the only base for power. The distinction offered, for defining 
‘*power politics,’’ between ‘‘society’’ and ‘‘community’’ as ‘‘means’’ and 
‘fend’’ is much too sharp a dichotomy to catch the rich pluralism of con- 
temporary man’s identifications, demands, and expectations. The individu- 
als whose decisions today constitute the world power process demand many 
values other than power and act roles not only in the nation-state, important 
as it is, but also in many other institutions (international governmental 
organizations, political parties, pressure groups, and private associations) 
much too significant to be dismissed as minor members of the cast or by 
brief discussion of amorphous economic and ideological forces. Power 
can be based not only on force but also on peoples’ identifications, demands, 
and expectations, with respect to many values, such as wealth, respect, 
enlightenment, well-being, and rectitude, and even upon their perspectives 
about the appropriate sharing of power. The United Nations, the regional 
organizations, and the specialized agencies, decried by Dr. Schwarzenberger 
as power politics in disguise, may in fact be working the changes in per- 
spectives and habits of co-operation indispensable to the more intensive 
union he proposes. The human rights program of the United Nations may, 
in particular, not be a mockery (p. 633 et seq.), but rather a rational and 
necessary effort to clarify the values of the peoples of the world in terms 
of the values of a free society, to cement their loyalties to such society, to 
promote their identifications with larger and larger groups, and to pre- 
dispose them to create the institutions the author demands. When Dr. 
Schwarzenberger insists that ‘‘world society’’ does not yet constitute an 
‘‘international community,’’ he does not mean that peoples everywhere 
are not interdependent in fact for securing all their basic values; what 
he apparently means is that peoples have not yet recognized their inter- 
dependences to the extent necessary to identify with and formulate their 
basic demands in terms of the larger community. It is precisely this recog- 
nition and these identifications and demands that are being promoted by 
the United Nations, the regional organizations, and the specialized agencies 
and no miracle-working alternative is apparent. Among the instruments 
of power, when power is comprehensively conceived, there might be recog- 
nized, finally, not merely diplomacy, propaganda, armaments, and goods, 
but an international law which is an expression, not of arbitrary political 
fiat, but of the fundamental policies of peoples and in which decision- 
makers have a continuous creative réle in formulating, applying, and re- 
formulating such policies.? 
Myres 8. McDougau 

2 For development of this theme see editorial, ‘‘Law and Power,’’ this JourNAL, Vol. 
46 (1952), p. 102. 
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CHARACTER AND SCOPE OF THE RIGHTS DECLARED AND PRACTICED OVER 
THE CONTINENTAL SEA AND SHELF! 


The nature of this work does not allow us to analyze the concepts of ter- 
ritorial seas or the freedom of the seas. We start with the premise that 
the state exerts the right of domain over its territory and territorial waters. 
Our study confines itself to two fundamental questions: (1) to demonstrate 
that a new rule in international law has arisen in relation to the notion of 
the territorial sea; and (2) to determine the consequences resulting from 
said new rule. 

1. On September 28, 1945, the President of the United States issued two 
transcendental proclamations on the rights of his country in the continental 
shelf and immediate fisheries along its coasts. Both proclamations obey the 
same purpose and are complementary. The principal consequences are: (a) 
that by a unilateral act the United States has proclaimed that it has rights 
over ocean spaces beyond the traditional distance of three miles; and (b) that 
thereby the United States is abandoning the three-mile rule which it has 
defended until recently. 

2. The example set by the United States was immediately followed by 
all American states and by the United Kingdom insofar as its colonial pos- 
sessions in America are concerned. Countries of other continents, including 
British protectorates, have also adhered to the doctrine. 

3. Considering the simultaneousness of the proclamations issued in such 
a manner by around 30 states, more or less, it thus makes it possible to 
affirm that a new rule in international law has risen. In America there 
can be no doubt even though some differences exist between the proclama- 
tions issued. 

4. The fact that such proclamations constitute unilateral acts does not 
prevent the formation of the rule. Concordant acts of this nature also con- 
stitute a source of international law. Institutions of such importance as 
nationality have been regulated only in this manner. 

5. The differences to which we have referred do not affect the funda- 
mental question, that is, the enlargement made by states of their spheres 
of maritime competence. To us it means a true territorial enlargement, as 
we shall demonstrate upon analyzing said differences, which refer: (a) to 
the nature of the proclaimed rights; (b) to the scope of such rights; and 
(c) to the system of demarcation employed. 


1 This study, the original text of which is in Spanish, was prepared and presented as 
an official report of the Bar Association of Lima, Peru, to the Fourth Conference of the 
International Bar Association held at Madrid July 16-23, 1952. 
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(a) The United States has proclaimed rights of jurisdiction and control. 
Peru and Chile have proclaimed their sovereignty. The difference in this 
case does not exist if one takes into consideration that the American 
proclamation contemplates the property over which it shall have jurisdic- 
tion and control ‘‘as pertaining to the United States.’’ Authors and ex- 
perts have already shown that in this case these expressions may be con- 
sidered synonymous. We shall add only that jurisdiction and control 
cannot be exercised unless it has previously been established who enjoys 
the right of domain from which these other rights are derived. 

(b) The American proclamations refer to the resources of the sea, 
others to the soil and subsoil (Mexico), and others to the soil, subsoil and 
corresponding waters (Peru, Chile). Nicaragua claims in addition the 
respective airspace up to the stratosphere. Evidently the logic is to in- 
clude everything: soil, subsoil, waters and air. It becomes inexplicable 
to claim rights in the products of a determined place without previously 
establishing a right in the place itself. The fundamental problem in 
this matter is created by the right over the waters that cover the shelf in 
connection with the principle of freedom of the seas. But there is noth- 
ing which allows us to imagine the existence of original domains super- 
imposed, which arises from the conception of a right held by the inter- 
national community (whatever its nature may be) over the waters, and of 
another right, the particular right of each state, over the soil and sub- 
soil. Much less in international law. The right to occupy the bed of 
the sea (beyond three miles) recognized as it is, one must face the problem 
raised in its entirety and recognize that the water and the air are acces- 
sory elements subject to the fate of the principal. 

(c) Some countries have only referred to the shelf for the spatial 
limitation of their rights (United States). Others have followed the 
isobathic system (Cuba, Nicaragua). Others have finally assigned a 
distance of 200 miles from their coasts (Peru, Chile, Costa Rica). Al- 
though the shelf is the starting point of the new doctrine, it cannot serve 
as a system of delimitation. It presents the attraction of a natural geo- 

graphic demarcation. But it has the disadvantage of its variable con- 
figuration and of not existing everywhere. The difficulty is not solved 
by the isobathic system. The proclaimed measures have no other basis 
than the present technical possibilities which may be improved in the 
future. The most adequate demarcation is the one proclaimed by Peru 
and other countries which have chosen the parallel line along their coasts. 
This has the advantage of coinciding with tradition. By pronouncing 
in favor of this system we do not bind ourselves to a distance of 200 miles, 
fixed in accordance with particular circumstances. We adhere to the 
system and not to its specific application. The distance may be a greater 
or lesser one, but it must include within its perimeter the wealth which 
constitutes its reason for being. 
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6. In recognizing that the bottom of the sea is neither ‘‘res communis”’ 
nor ‘‘res nullius,’’ the International Law Commission of the United Nations 
has principally taken into consideration the economic and biological unity 
of the territory of states that occupy these areas, more than the geological 
factor. This seems to be clearly established by the fact that the right of 
occupation is made independent of the notion of the shelf. We see no 
reason why the waters covering such spaces should not also be included 
without abandoning this criterion. 

7. The proclamations of some countries have maintained the status of 
high seas for the waters covering the shelf. This is incongruous from the 
juridical point of view, for it represents the superimposition of two rights. 
It is not only antijuridical but impossible; impossible because the exercise 
of the one right naturally affects the other. The exploitation of the soil or 
subsoil would alter the corresponding oceanic conditions. 

8. The incorporation in the territorial sea of the adjacent waters of the 
zones which are the subject of the proclamations of each state would not 
endanger free navigation and commerce. This is proven by air and land 
traffic which is performed entirely over national territories and a good part 
of maritime traffic within territorial waters. With good reason it has been 
said that it is not the freedom of the seas that matters but the freedom of 
the ports. 

9. Consequently, we advocate the enlargement of the territorial seas. 
But this subject must be analyzed from two points of view: (a) Whether 
states should have over the new territorial sea the same rights they now 
enjoy, including those relative to fisheries; and (b) whether this territorial 
sea should be fixed by a uniform rule for all states. 


(a) We consider that there is no inconvenience for states to enjoy the 
aggregate of rights they now have, in the new territorial sea. Inter- 
national law has already admitted it in a disconnected form by the notion 
of ‘‘contiguous zone.’’ If the raison d’étre of the territorial sea is sup- 
ported by the states’ right of preservation, the question should be solved 
in taking this right into consideration. We consider that the principal 
opposition to this lies not in the principle of freedom of navigation but 
in the fisheries interests. But the question on this subject has already 
been settled by a change of circumstances. The enlargement of the ter- 
ritorial sea would deprive other states of the freedom to fish which they 
now enjoy. But it is necessary nowadays to see whether this activity is 
legal or illegal. The freedom of the seas grants rights of usage. And as 
such the freedom to fish existed. But modern techniques deplete the 
fisheries and what was once a right of usage has turned into an illegitimate 
usufruct. 

(b) It would be ideal to simply fix a uniform rule. But it is not 
necessary. Europe has different systems of territorial waters that depart 
from the presumptive three-mile rule. The International Court of Justice 
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has recognized it. We consider that it is possible to fix territorial waters 

of different extensions according to the geographical position of the coun- 

tries. If we again consider the right of preservation as the basis for the 
territorial sea, we must admit that in order to fulfill this purpose, states 
whose coasts face an ocean and those possessing coasts along a sea like the 

Baltic or Mediterranean are in different situations. In each case geog- 

raphy will advise the rule to be followed in seeking uniformity of the rule 

for countries forming part of the same regional system in the geographic 
sense, as, for example, the Baltic, Mediterranean or Persian Gulf coun- 
tries. From this point of view, the American countries of the Pacific and 

Atlantic would also form different systems. The shelf precisely deter- 

mines the difference between them. Hence the same country might have 

different territorial waters if its coasts are on two oceans (United States, 

Colombia). 

CONCLUSIONS 

First. The occupation of submarine soil confers rights of sovereignty 
which extend to the subsoil, waters and air. The aggregate thus is in- 
corporated in the regime of the territorial sea and the state shall have all 
the inherent rights with no other limitations than those established by 
international law. 

Second. Submarine and marine areas incorporated in the dominion of 
the state should be demarcated by the ‘‘parallel line to the coast’’ system 
and not by the shelf or isobathic criterion. 

Third. The demarcation line should be placed at such a distance as will 
satisfy the requirements of the right of preservation to its full extent and 
will not necessarily have to be uniform for all states; but such uniformity 
should be sought for the different geographic zones. 

Fourth. States in regulating fishing in waters incorporated in their 
sovereignty should consider the interests previously acquired by nationals 
of other states, without prejudice to their sovereignty nor to the primary 
purpose of preserving such wealth. 


Anprés A. ARAMBURU Y MENCHACA 
University of San Marcos 


MEETING, OF, THE INTERNATIONAL LAW ASSOCIATION 


The 45th biennial conference of the International Law Association was 
held at Lucerne, Switzerland, during the week of August 31—September 7, 
1952. The Swiss Branch of the Association were hosts, and M. A. Riedweg 
and his colleagues of that Branch deserve praise for the efficiency of their 
arrangements and for the generosity of their entertainment. The Con- 
ference was opened by President N. V. Boeg (Denmark) ; Professor Gutz- 
willer (Switzerland) was elected to succeed him, and turned out to be a 
most charming presiding officer and a most authoritative President. Mr. 
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Harvey Moore of the Middle Temple (England) has become Honorable 
Secretary, succeeding Mr. Jaffe, who had long held that post and has now 
given it up because of ill health. 

Subjects both of international public and private law were considered. 
Professor van Hamel (Netherlands) opened the subject of ‘‘Sovereignty and 
International Co-operation,’’ and Professor Karl Loewenstein (Amherst) 
led the discussion upon this subject. It had been hoped that practicable 
topies for future study would be developed, but—except for Loewenstein’s 
paper—the discussion was abstract, and no conclusions were reached. Pro- 
fessor John C. Cooper (Institute of International Air Law, Montreal) pre- 
sented an excellent report upon the ‘‘ Legal Status of Aircraft,’’ for which 
he was much praised; he was asked to put it into the form of a draft con- 
vention which, after approval at the next Conference, would be sent to the 
International Civil Aviation Organization for study by it. The topic, 
‘*Rights to Seabed and Subsoil,’’ was again on the program; a report was 
made by Professor J. P. A. Francois (Netherlands and International Law 
Commission) and referred to a new committee to be constituted for the next 
session of the Conference. Professor Carabiber reported for the Committee 
on State Immunities. The Conference adopted a resolution proposed by 
this Committee, that ‘‘foreign States should not be immune from suit in 
relation to their acts when engaged in private enterprise.’’ The resolution 
also called for the creation of special international tribunals for the settle- 
ment of disputes arising out of activities of a private law nature between 
states and foreign individuals, to which access would be allowed to in- 
dividuals without the intervention of their governments; for treaties, bi- 
lateral or multilateral, which would state more precisely the immunities one 
signatory could claim in the courts of another; and for the inclusion in con- 
tracts between individuals and foreign states of a clause providing for 
arbitration. 

A number of subjects were considered which are more in the field of inter- 
national private law—though this writer finds it sometimes difficult to draw 
a boundary line. Professor Walter Derenburg (New York University), 
Chairman of the Trade-Marks Committee, submitted an exhaustive report, 
and the Conference agreed that it is not feasible at present to seek an inter- 
national agreement providing for incorporation into national law of a 
Model Law of Trademarks; nevertheless, the Committee was asked to pre- 
pare such a Model Law. The Committee on International Monetary Law— 
of which Professor Nadelmann (Harvard) is an American representative 
and Chairman of the American Branch Committee—is to continue its study ; 
likewise the Committee on International Companies, whose agenda is to 
include ‘‘the determination of the personal law of companies and of the 
matter governed by personal law,’’ and ‘‘the law applicable to corporate 
liability whether in contract or in tort.’” The Family Relations Committee 
(Mr. Latey, England) is working on mutual recognition of judgments in 
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divorce and nullity, and on enforcement of maintenance for wives and 
children. 

From the United States, some thirty-five persons were in attendance. 
They included Clyde Eagleton, President, and J. C. Cooper, Phanor Eder, 
Allen Memhard and Kurt H. Nadelmann of the Executive Committee, of the 
American Branch. It was felt that the Conference was, as it should be, a 
fair balance between work and pleasure; but it was suggested by several 
that more attention should be given to current subjects of public interest. 
Better arrangements were made for reporting, and it is hoped that the 
Report of the Lucerne Conference will appear more promptly and in better 
shape than that of the previous conference. 

It is a pleasure to add that a Canadian Branch has been established, with 
Brigadier Booth as President and G. F. Fitzgerald as Honorable Secretary. 
A Yugoslav Branch is in process of formation. 

CLYDE EAGLETON 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


Most of the articles of an international interest that appeared in 
Sovetskoe Gosudarstvo 1 Pravo, Nos. 5,6 and 7 (May, June and July, 1952), 
are devoted to an intense display of hatred against the United States. The 
high pitch of that campaign may be gauged by the fact that the United 
States is being accused of more criminal conduct than that of Nazi 
Germany, and that the other capitalist states are left in peace by the 
Soviet censors of international morality. The Korean war is the immediate 
pretext for indicting Americans of all sorts of crimes, in particular, of 
using bacteriological weapons. Although the existence of any such cam- 
paign of hatred has been denied, one may use as a good average sample an 
article that appeared in issue No. 5 (May, 1952, pp. 1-14). It is the leading 
article, written by Mr. P. S. Romashkin, and entitled: ‘‘The American 
Aggressors—Organizers of Criminal Bacteriological Warfare.’’ 


American military planes have been systematically dropping, be- 
ginning with January 28th, 1952, at the front and in the hinterland in 
Korea as well as in the North-Eastern territory of China, bombs which 
are filled with insects infected with microbes of the plague, cholera, 
typhus and other epidemic illnesses. (p. 1.) 


The American imperialists must have been endowed with diabolical fore- 
sight, because they are accused by the author of refusing long ago to 
commit themselves to any international obligations in regard to the pro- 
hibition of the use of particularly cruel weapons. They must have had 
plans of imperialist expansion even in the period of isolationism, because 
they declined to support the noble endeavors of Tsarist Russia in favor of 
the prohibition of certain cruel weapons. 


American imperialists refused to take part in the international agree- 
ments concerning the prohibition of the use of criminal means for the 
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destruction of human beings. . . . A series of facts permit argument to 
be presented in favor of the existence of a sui generis ‘‘tradition’’ in 
the policy of the U. S. in this respect. (Zbid.) 


Russia proposed on June 17th, 1868, to convoke in Petersburg a 
conference for the consideration of a draft protocol relating to the 
prohibition of the use of explosive bullets. This proposal was ac- 
cepted with sympathy by the majority of States. However, the 
U. S. A. refused to take part in the conference. An international 
conference was convoked in Brussels in 1874 at the suggestion of the 
Russian Government to elaborate ‘‘a general code of warfare.’’ But 
the U. S. A. adopted then, as in 1868, an openly hostile attitude 
towards the Russian proposal and refused categorically to attend the 
conference. The American Government declined the ratification of 
the Hague Declaration of 1899 concerning the prohibition of explosive 
‘‘dum-dum’’ bullets that caused cruel sufferings to the wounded... . 
The U. S. Government refused to ratify the Protocol [The Geneva 
Protocol of June 17th, 1925, relating to the prohibition of chemical 
and bacteriological warfare] and President Truman in 1947 withdrew 
this document from the Senate. (p. 2.) 


It might be a question not only of a long-term deliberate policy, but 
also of an innate streak of cruelty in the American character. The author 
establishes a long record of American cruelty: 

The immense majority of the 144 wars which the U. S. A. has waged 
in its history were barbarian, inhuman and extermination wars against 
defenseless or poorly armed nations. . . . The hostilities on the part 
of the American troops were always characterized by cruelty, bar- 
barity and flagrant violations of the generally recognized customs of 
warfare. (p. 3.) 


It all began with the wars against the Indians, when ‘‘the Governor of one 
of the States, General Amherst, proposed to use smallpox germs in the 
fight against the Indians.’’ (p. 3.) It reached a greater efficiency in the 


war of 1898 when ‘‘. . . General D. Smitt gave the order to kill all 
Philippinos older than ten years of age and to transform the island of 
Samar into a desert.’’ (Jbid.) At the time of the Boxer uprising ‘‘the 


American bandits surpassed the most monstrous butchers in the imperialist 
lair in respect to cruelties and robberies, massacres and acts of violence, 
arson and the extermination of peaceful Chinese civilians.’’ (p. 4.). 
The United States was the instigator of the first World War and of 
foreign intervention in Russia: 
The American imperialists participated actively in the preparation 
and instigation of the First World War of 1914-1918. They were the 
first to begin the struggle against the Soviet Republic. Literally on 


the second day after the October Revolution they began to make 
perfidious plans for the destruction of the young Soviet State. (p. 4.) 


Even greater is American responsibility for the second World War: 


. . . the bloody American imperialists were not only the organizers 
of the Second World War, but were also the very active accomplices 
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in all the monstrous crimes perpetrated during that war by the 
Hitlerite bandits. (p. 5.) 


Of course, the Soviet Union did its utmost to prevent the second World 
War; for instance, by signing pacts of co-operation with Nazi Germany one 
week before the German attack on Poland, and by agreeing to the con- 
clusion of a treaty of neutrality with Japan some nine months before Pear! 
Harbor. 

The author condemns the use of atomic bombs on Japan in 1945 and 
adds: ‘‘The American occupation regime in Korea may be defined with 
complete justification as a regime of systematic extermination of the 
Korean population.’’ (p. 8.) 

An article in the June, 1952, issue (No. 6) of the same review refers 
to a different subject, but does not refrain from throwing some mud at 
the United States. Entitled ‘‘The Book of the Great Victories,’’ it pays 
the homage periodically due to Stalin’s wartime speeches and articles 
published ten years ago in the book, The Great Patriotic War of the Soviet 
Union. The anonymous author of this editorial article says: 


.. . The American imperialists use widely in their aggressive war 
against the Korean people the most barbarian means of mass ex- 
termination of human beings, including chemical and bacteriological 
methods, surpassing in this respect the records of the Hitlerite bandits. 
(p. 3.) 


In the following issue, No. 7 (July, 1952), the same theme is continued 
with equal violence of language in another editorial entitled: ‘‘Put an 
End to the Bloody Crimes of the American Interventionists in Korea’’ 
(pp. 1-5). ‘‘Even the Hitlerite monsters branded by mankind did not 
reach such a level of moral debasement as that to which have fallen the 
cannibals in the uniforms of the American Army.’’ (p. 1.) The article 
adds another accusation to those formerly mentioned of the use of chemical 
and bacteriological weapons, namely, cruelty to, and experiinentation with, 
prisoners of war: 


Tortures and mass murders are usual events there. Prisoners of 
war are tortured with hot iron, suspended head down, water is poured 
into their nostrils. Experiments with poisonous gas and with bacteria 
of plague, cholera and other illnesses, are performed on living human 
beings at the bacteriological and chemical laboratories established on 
the island. (p. 2.) 


The Genocide Convention is used for the same purpose of branding the 
United States as a country of criminals. Mr. G. I. Morozov summarizes on 
pp. 89-93 of the June, 1952, issue of Sovetskoe Gosudarstvo i Pravo a very 
long petition which was sent in November, 1951, by the American Civil 
Rights Congress to the General Assembly of the United Nations. The 
American Government and nation are accused therein of the most horrible 
crimes said to be committed daily against the Negroes: from premeditated 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


murder and unpunished rape to the denial of civil and political rights, 
every imaginable offense is duly listed. Mr. G. I. Morozov added to it a 
very impressive title: ‘‘We accuse of genocide!’’ The list of culprits is 
very long: 


The American Civil Rights Congress accuses of the crime of genocide 
before the whole world and the world community the President of the 
U.S. A., the Congress, the Supreme Court, the Department of Justice, 
the Attorney General, the State authorities, the financial-industrial 
corporations of Morgan, Rockefeller, Dupont and Mellon. . . . (p. 93). 


An article devoted to the annual meeting of the American Society of 
International Law in 1950 appeared in No. 5 (May, 1952), of Sovetskoe 
Gosudarstvo i Pravo (pp. 70-73) under the title: ‘‘ American International 
Law Doctrine in the Service of Imperialist Expansion.’’ The author, 
Mr. O. V. Bogdanoy, states : 


It is impossible to by-pass the so-called ‘‘ American Society of Inter- 


national Law”’ in view of the rich record of American ‘‘international 
law’’ aggression. This Society is feverishly active in propagandizing 
American notions of international law. It includes the ‘‘flower’’ of 
American juristic ‘‘science’’ and represents a sut generis ‘‘brain 
trust’’ of the whole contemporary international law doctrine in im- 
perialist countries. The principal loud-speaker of that Society is 
the ‘‘American Journal of International Law’’ which has the sad 
reputation of distortion and apology and which appears four times 
a year at the cost of the means provided by the community. (p. 70.) 


JOURNAL and the Society are docile tools of the State Department : 


The State Department sends, as a rule, its authoritative representatives 

to the meetings of the Society who, in fact, direct the debates by de- 

termining their political trends. (p. 70.) 
At the meeting in 1950 ‘‘a group of leading American international lawyers 
took part, including some of the known agents of the foreign policy of 
the U.S. A. (Hudson, Fenwick, Wright, Eagleton, Dulles, Jessup, ete.) ’’ 
(p. 70.) Judge Manley O. Hudson developed at that meeting ‘‘his not 
very original ‘theory,’ ’’ that purported to undermine the national sov- 
ereignty of states in order to pave the way to a world state controlled 
by the United States, while ‘‘all progressive mankind at the present 
time struggles relentlessly to strengthen State sovereignty.’’ (p. 71.) 

The perversion of the original meaning of the Charter of the United 

Nations, as well as the concept of freedom of transport, serve the same 
purpose of opening the world to American imperialism. The main pro- 
ponent of the latter concept, Professor Quincy Wright, developed at the 
meeting ‘‘the reactionary theory of the individual as a subject of inter- 
national law.’’ (p. 72.) Mr. John Foster Dulles, ‘‘an inveterate war- 
monger,’’ played at the meeting the rdle of ‘‘ plenipotentiary representative 
of the State Department.’’ (p. 73.) 


The 
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Turning to more detached articles of a legal nature, one may note two 
studies aimed at corroborating by legal arguments certain Soviet claims 
as to the territorial extension of the sovereignty of the U.S.S.R. The 
author of one of them, Mr. Yu. B. Ulanovskii (‘‘The Territorial Problems 
of the Peace Settlement with Japan’’ in Sovetskoe Gosudarstvo 1 Pravo, 
No. 5, May, 1952, pp. 66-70) denies, as it is to be expected, any validity to 
the San Francisco Peace Treaty. He claims that a trusteeship over the 
Ryukyu and Bonin Islands would be contrary to the Cairo, Yalta and 
Potsdam agreements, and would be unjust to Japan, to whom those islands 
have belonged since 1609 (pp. 67-68). Of course, the problem of Southern 
Sakhalin and of the Kurile Islands is of a completely different nature, 
because the Soviet annexations were nothing but an act of ‘‘historical 
justice’’ (p. 68). The Soviet right to those insular possessions is: pri- 
marily that of original discovery because the Russian explorers had ‘‘the 
honor of the discovery of the whole Northern Pacific’’ (p. 68). 


Russians settled for the first time on the Kurile islands in the XVIIth 
century. . .. Russian geography already had an exact notion of 
Sakhalin in the seventies of the XVIIth century. (p. 68.) 


The author mentions a proclamation issued by Emperor Paul I in 1799 
concerning the Russian-American Company, in which Paul I claimed that 
the sovereignty of Russia extended by virtue of discovery to ‘‘the Aleutian, 
the Kurile and other islands’’ of the Northern Pacific (pp. 68-69). The 
United States recognized Russian sovereignty over the Kurile Islands at 
the time of the ratification of the Russian-American treaty of friendship 
(no date is given by the author, but the context seems to point to the 
Treaty of 1824 concerning the Pacific Ocean and the Northwest Coast of 
America). Japan did the same in the treaty of commerce and boundaries 
concluded with Russia in 1855. 

Assuming that these facts were stated correctly, one could nevertheless 
ask whether the later agreements should be considered as null and void in 
the face of the earlier treaties and of the right of discovery? There was, 
however, a treaty concluded by Russia with Japan in 1875 which conceded 
to the latter sovereignty over the Kurile Islands. The validity of this 
treaty was never contested by Russia between 1875 and 1945. But the 
author does it now by pointing to its predatory nature. The treaty of 
1875 was imposed on a Russia weakened by the Crimean War by a Japan 
which started on its career of aggression as early as the last thirty years 
of the 19th century (p. 69). The theory according to which a treaty 
could be considered as invalid or less valid, because it has been concluded 
between two states of unequal strength, and because it would contain 
provisions unjust to the weaker state, is not new in Soviet doctrine. It is 
invoked whenever it suits Soviet interests directly or indirectly, as, for 
instance, to justify Soviet support of Egypt against Britain. Of course, 
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the same theory could be just as well turned against the Soviet Union which 
has not been reluctant since 1939 to impose unequal (in the Soviet sense) 
treaties on weaker states. However, even the Soviet theory of unequal or 
predatory treaties hardly applies to the treaty of 1875. Japan was only 
entering the international community at that time and was not recognized 
as a great Power, while three years later at the Congress of Berlin in 1878 
the great Powers of Europe had some difficulty in containing the expan- 
sion of ‘‘weak’’ Russia in the Balkans. 


In consequence of the Russian-Japanese War Japan seized Southern 
Sakhalin by virtue of the predatory Portsmouth Treaty of 1905 which 
was concluded with the active support on the part of the President of 
the U. S. A., T. Roosevelt. (p. 69.) 


As Russia had discovered the Kurile Islands and Sakhalin, and as her 
sovereignty founded on the discovery was recognized by the United States 
and Japan, ‘‘the Soviet Union has historical rights to the Kurile islands and 
Southern Sakhalin.’’ (Jbid.) This historical right was not affected by 
the treaties of 1875 and 1905. By the same token Soviet lawyers could 
claim that the U.S.S.R. has had an uninterrupted historical right to the 
Aleutians and Alaska that was not affected by the treaty of cession. 

Mr. S. A. Vyshnepolskii, in his article, ‘‘ The Question of the Legal Regime 
of the Arctic Region’’ (issue No. 7, July, 1952, pp. 36-45), tries to establish 
another Soviet claim, namely, that several Arctic seas are national waters 
of the Soviet Union where she has an unrestricted sovereignty. This article 
is a sort of twin brother of another published by Mr. B. V. Kostritsin in the 
same review (No. 3, March, 1951, pp. 38-43), reported in this JouRNAL, Vol. 
45 (1951), pp. 766-769. While Mr. B. V. Kostritsin rejected the sector 
theory in regard to the Antarctic and Mr. 8. A. Vyshnepolskii agrees with 
him in this respect, the latter upholds very energetically the same theory in 
respect to the Arctic areas. He thinks that the sector theory must be de- 
fended by Soviet lawyers in order to forestall the efforts of American inter- 
national lawyers who attempt to undermine the same theory and thus to pave 
the way for American imperialist encroachments on the right of other 
nations in the Arctic region. ‘‘The Americans prepare a new war on a wide 
front which extends from the occupied Danish possessions, Greenland and 
Iceland [Danish in 1952?] in the northwest to Alaska and the Aleutians 
in the northeast.’’ (p. 36.) The various suggestions of Western lawyers 
in favor of an international regime for the Arctic region are interpreted 
by the author as so many symptoms of the wish ‘‘to exclude the Arctic 
territories and the Soviet Arctic seas from the limits of the sovereignty of 
the Soviet Union which is the most interested country in the Arctic 
region.’’ (pp. 36-37.) However, both Mr. Kostritsin and Mr. Vyshne- 
polskii are in favor of some sort of international co-operation in the 
Antarctic region where the Soviet Union has no footholds. But this does 
not involve any contradiction, because 
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bourgeois international lawyers confuse, as a rule, the settlement of 
the legal problems of the Arctic and the Antarctic regions, disregard- 
ing the radical differences between these two areas. (p. 37.) 


Therefore, the sector system, which is inapplicable in the Antarctic region 
where the U.S.S.R. has no sector of its own, ‘‘is the only system [in the 
Arctic region] that secures the interests of the Great and the Small Powers 
which have territorial possessions there . . .’’ (p. 37). The author seems 
to concede the benefits of the Arctic sectors to other states like Canada, 
Norway and even the United States. He defines the Soviet sector according 
to the Decree of April 15th, 1926, enacted by the presidium of the Central 
Executive Committee of the U.S.S.R. This decree included within the 
boundaries of the Soviet state all islands located in the Arctic Ocean 
between the meridians 32°4’35” East and 168°49’30"” West. But the 
same decree left open the question of Soviet sovereignty over the Arctic 
waters located within the Soviet sector (p. 39). This gap in official legis- 
lation prompted the author to write his article, in which he tries to estab- 
lish Soviet exclusive rights to the four Arctic seas situated along the Soviet 
northern coast: Kara, Laptev, East Siberian and Chutkov. He acknowl- 
edges without difficulty that the Barents and the Bering Seas ‘‘are typical 
instances of open seas’’ (p. 39). In regard to the four above-mentioned 
Arctic seas, however, he quotes with approval the following opinion of 
the Great Soviet Encyclopedia: 


Soviet science has adopted the point of view that the Siberian seas of 
a bay configuration—the Kara, the Laptev, the East Siberian and the 
Chutkov—are historical Russian seas. .. . (p. 38.) 


Those four seas are sui generis, because navigation there depends on the 
permanent assistance of the coastal state: 


Merchant vessels cannot navigate there without the coastal State’s 
organizing a special ice-crushing service, an air service which performs 
reconnoitering functions, and all sorts of other technical auxiliary 
services [ice, meteorological services, etc.] which assist in navigation. 
. . . Usual navigation on the open seas is not dependent on such 
services of the coastal State. (p. 40.) 


The author gives the exampie of the Soviet vessel Georgii Sedov that re- 
mained imprisoned for 800 days in the Arctic ice in 1937-1940. If it had 
been a foreign merchant vessel, ‘‘there might have arisen the question of 
serious violations of the security of [the coastal State]’’ (sic/, p. 41). 
The security of the coastal state provides him with the second argument 
in favor of considering the four Arctic seas as national waters of the 
Soviet Union: 


Those seas being sui generis and their nature forbidding usual naviga- 
tion, there do not exist the normal conditions justifying freedom of 
the seas. (p. 41.) 
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One could observe that the argument pointing to the specific Arctie con- 
ditions of maritime navigation would hardly apply to air navigation over 
the same seas. 

The third argument is the historical right of the Soviet Union, because 
Russia discovered those seas as far back as the 16th and 17th centuries. 
As usual, geographical discovery is interpreted in the light of 16th-century 
doctrine; it seems to generate a paramount right to the areas discovered. 
In the case of the four Arctic seas the author may, however, re-enforce that 
argument by the fact of Soviet efforts during the last twenty years to 
establish a more or less regular navigation in the seas originally discovered 
by the Russians. He points to the existence of the Soviet polar stations, 
to the Soviet Northern radio network and to the existence of the Soviet 
harbors on the Arctic coast. 

The right of discovery and of actual exploitation is supported further 
by the argument that those four seas are historical bays. The Soviet Great 
Atlas calls them: ‘‘the bays of the Arctic Basin’’ (p. 42). <A capitalist 
international lawyer could contest this proposition; the Kara Sea is the 
only one to have a configuration reminding one of a true bay, but even so, 
its opening towards the Arctic Ocean is so wide that it could hardly be 
qualified as a bay. It is not surprising, therefore, that the author quotes 
the debatable case of Hudson Bay in support of his own claim. He adds 
that those four seas have been navigated only by Russian or Russian- 
chartered ships, and that they represent a case similar to those of the 
White and the Azov Seas. 

Mr. Vyshnepolskii says that the Russian rights to the Kara Sea have 
been internationally recognized either expressly or implicitly. Queen 
Elizabeth I in 1583 asked Tsar Ivan IV to allow English ships to navigate 
to the mouths of the rivers Northern Dvina, Mezen, Pechora, Obi and 
Yenisei. Ivan IV refused, although in the same correspondence he de- 
fended the freedom of the seas (pp. 44-45). Four Russian decrees enacted 
between 1616 and 1620 forbade any foreign navigation in the Kara Sea. 
Other Russian acts of 1833 and 1869 regulated the regime of navigation 


in the same sea: 


Notwithstanding direct knowledge of the Kara Sea on the part of 
several representatives of the Western and Scandinavian countries, the 
latter did not deem it possible to interfere with the regulations issued 
by the Russian authorities concerning that sea. The right of Russia, 
and, by virtue of succession, that of the U.S.S.R. to establish autono- 
mously any legal regime of navigation in the Kara Sea, a right exer- 
cised for centuries, was never subject to any protest on the part of the 
foreign Powers, and must be considered as ‘‘an uninterrupted and in- 
disputable custom.’’ (p. 45.) 


The author does not adduce any proofs for a similar prescription in re- 
gard to the remaining three Arctic seas: 
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For all the above explained reasons the specifically Arctic seas: 
Kara, Laptev, Eastern Siberian and Chutkov (the latter within the 
limits of the Soviet polar sector), must be considered as our national 
waters, as closed seas, whose legal regime must be determined in virtue 
of the recognition of the sovereignty of the U.S.S.R. over these seas. 
(p. 45.) 


This amounts to notice served on other states that their ships and aircraft 
will be excluded from the four Arctic seas, although ‘‘the Soviet Union 
will always defend the principle (of free navigation on the open seas). 
. . . But the specifically Arctic seas are not, either juridically or in fact, 
international highways of maritime navigation.’’ (p. 43.) 

The same issue (No. 7) devotes almost twelve pages of small print to a 
report of an extremely interesting discussion of the international law 
textbook published in 1951 (see this JouRNAL, Vol. 46 (1952), pp. 583-585). 
The discussion, in which participated practically all known Soviet inter- 
national lawyers, cannot be summarized here for lack of space. But one 
may note two points concerning the Soviet theory of international law. 
The textbook presented a theory known also from Professor Kozhevnikov’s 
article in Sovetskoe Gosudarstvo 1 Pravo (No. 6, June, 1951, pp. 25-36; 
see this JOURNAL, loc. cit., pp. 133-139), according to which the two eco- 
nomic bases—the capitalist and the socialist—have produced two inter- 
national laws: the bourgeois and the socialist, with a third one, called 
general international law, corresponding to the co-existence of the two 
economic bases. The same Professor Kozhevnikov and several of his 
colleagues quietly discarded that concept in the discussion because, as one 
of them observed, the co-existence of two or three international laws would 
contradict the basic Soviet view that international law is founded on the 
common consent of all states. 


Ir fact, there are no two international laws, but there is only one 
universal law which is binding on all States, and there are two opposed 
policies . . . [the Soviet and the Western capitalist]. (p. 69.) 


This conclusion could be shared by a Western lawyer, but the Soviet pro- 
fessors are still left with the unsolved enigma of Marxist doctrine as to the 
economic basis of universal international law. Is it a superstructure born 
out of the two opposite economic bases? Is it a phenomenon independent 
of any economic basis, as is the language since Stalin decreed it some time 
ago? The participants in the discussion rejected both explanations and 
recognized that, for the time being, they had no solution to offer to that 
Marxist nightmare. 

It may also be noted that another concept favored by the same textbook, 
that of the superiority of municipal law over international law, seemed to 
be condemned in the same discussion. One of the participants was right 
though not very original when he observed: 
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If the municipal law of the States were placed above international 
law, then each State might at any time alter its municipal law and its 
statutes and might wilfully refuse to recognize any rule of interna- 
tional law. (p. 70.) 


Such a situation would be unacceptable even to the Soviet Union which 
benefits by the respect for international law on the part of the capitalist 
states. However, the concept of the superiority of international law was 
rejected just as categorically. This would seem to leave the third possi- 
bility—the equal rank of international and municipal law. 


W. W. Ku.sk1 


UNITED NATIONS LAWYERS GROUP 


The United Nations Lawyers Group is a group of lawyers formed by 
lawyers in the Secretariat of the United Nations and in the national dele- 
gations to the United Nations. The group has no official status of any 
kind. It does not possess either a constitution or articles of association 
and its functions are of a very informal nature. It is essentially a body 
composed of lawyers interested in meeting those with a similar background 
from other countries, and hearing informed comments and expositions on 
matters of importance in the fields of international and constitutional law. 
The group was originally formed in 1949 during the period when the United 
Nations had its headquarters at Lake Success. At the present time there 
are about sixty members, headed by a small executive board composed of 
four members from the United Nations Secretariat and four members from 
the delegations to the United Nations. 

The object of the group has been to draw together persons with a legal 
background who may have a common interest in discussing current issues 
concerning the United Nations, the constitutional law of states, comparative 
law, and public and private international law. With this aim the group 
has organized regular luncheon meetings at the United Nations Head- 
quarters, or in its immediate vicinity, at which from twelve to twenty-five 
members usually are present. During 1952 about twenty such meetings 
were held, and at each, a distinguished guest speaker was invited to address 
the group on some legal problem within his particular competence. 

The activities of the group have flourished and the idea which motivated 
its formation has met with an enthusiastic response. Two dinners attended 
by about forty-five persons were held during the year, in addition to the 
regular luncheon meetings. 

There is an annual membership fee of $1.00. Membership is not limited 
to lawyers who have a direct connection with the United Nations, and all 
those who have a background of international law and who are interested 
in the activities of the group are eligible for membership. Already several 
local New York lawyers have joined the group. Indeed, one of the aims 
of the group has been to enlarge its membership and to attract lawyers who 
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may be in the neighborhood of the United Nations Headquarters and who 
have something to contribute towards its fundamental purpose of achieving 
a better understanding between the lawyers of the various nations. 


MICHAEL BRANDON 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Seventh Annual Meeting of the American Society of Inter- 
national Law will be held in Washington, D. C., from April 23 to April 
25, 1953. The sessions, which will take place in the Hall of Nations of 
the Hotel Washington, will have as the general theme ‘‘ World Progress 
in International Law,’’ and will open on Thursday evening, April 23, at 
8:15 o’clock. The morning and afternoon sessions on Friday, April 24, 
will be devoted to papers and discussions on international law develop- 
ments in Europe, Latin America, the Middle East, the Far East and the 
Soviet Union. The Friday evening session will be given over to discussions 
of the revision of the laws of war and the treatment of prisoners of war, 
reserving the whole of Saturday morning for the business meeting. The 
annual dinner will be held on Saturday evening, April 25, at 7:30 p. m. 
It is planned to have distinguished speakers, including members of the 
diplomatic corps and of high government circles, address the Society dur- 
ing its sessions. 

The detailed program of the meeting, together with reservation cards 
for the dinner, will be sent to members of the Society well in adavnce of 
the meeting. 


JUDICIAL DECISIONS 
By WituiAmM W. BisuHop, JR. 


Of the Board of Editors 


Extraterritorial rights in Morocco—treaty interpretation—most-fa- 
vored-nation treaties—custom and usage 

CASE CONCERNING RIGHTS OF NATIONALS OF THE UNITED STATES OF 
AMERICA IN Morocco (FRANCE v. UNITED StaTEs).' I.C.J. Reports, 
1952, p. 176. 

International Court of Justice,’ Judgment of August 27, 1952. 


Claiming extraterritorial rights in Morocco by reason of treaty, custom 
and usage, despite the assumption of a French protectorate over the larger 
part of that country, the United States contended that without its consent a 
Morocean Dahir (decree) of December 30, 1948, restricting imports into 
Morocco from countries other than France, was inapplicable to American 
nationals. Relying on the acceptance by both the United States and 
France of the compulsory jurisdiction of the Court, France on October 28, 
1950, brought proceedings against the United States, and asked the Court 
to adjudge and declare that the privileges of American nationals in Morocco 
were only those explicit in Articles 20 and 21 of the 1836 treaty between the 
United States and Morocco; * that the United States ‘‘is not entitled to claim 
that the application of all laws and regulations to its nationals in Morocco 
requires its express consent’’; that Americans in Morocco are subject to laws 
there in force and in particular the Dahir of December 30, 1948; that Article 
95 of the multilateral Act of Algeciras defines ‘‘ value’’ for customs purposes 


1 Space limitations have required a digest rather than reproduction of the full 
opinion of the Court. 

2 Composed for this case of Judges McNair, Basdevant, Hackworth, Zoriéi¢é, Klaestad, 
Badawi, Read, Hsu Mo, Carneiro, Rau, and Ugon. 

38 Stat. 484, 1 Malloy’s Treaties 1212, 4 Miller’s Treaties 33. This 1836 treaty 
replaced the closely similar treaty of 1787, 8 Stat. 100, 1 Malloy’s Treaties 1206, 2 
Miller’s Treaties 185. Art. 20 of the 1836 treaty provides: 

‘‘If any of the citizens of the United States, or any persons under their protection, 
shall have any dispute with each other, the Consul shall decide between the parties; 
and whenever the Consul shall require any aid or assistance from our Government to 
enforce his decisions, it shall be immediately granted to him.’’ 

Art. 21 provides: 

‘‘If a citizen of the United States should kill or wound a Moor, or, on the contrary, 
if a Moor shall kill or wound a citizen of the United States, the law of the country 
shall take place, and equal justice shall be rendered, the Consul assisting at the trial; 
and if any delinquent shall make his escape, the Consul shall not be answerable for him 
in any manner whatever.’’ 
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in Morocco as value of the merchandise at the time and place where it is 
presented for customs clearance;* that American nationals have no fiscal 
immunity in Morocco and are subject to fiscal laws there in force without 
prior assent of the United States; and that therefore consumption taxes im- 
posed by a Dahir of February 28, 1948, were legally collected from Amer- 
icans and should not be refunded. 

In reply the United States argued that the foregoing French submissions 
should be rejected, since American treaty rights still in force forbid Morocco 
to impose prohibitions on American imports (except as provided by the 
treaties) ; that the Dahir of December 30, 1948, and the French Government 
in enforcing it without consent of the United States, violated American 
treaty rights and international law; that under the treaties of 1787 and 1836 
the United States was given jurisdiction (civil and criminal) over all cases 
arising between American citizens, and that 

In addition, the United States acquired in Morocco jurisdiction in all 
eases in which an American citizen or protégé was defendant through 
the effect of the most-favored-nation clause and through custom and 
usage ; 
that this jurisdiction had never been renounced by the United States, and 
was unaffected by the British renunciation in 1937 of rights of jurisdiction 
in the French Zone of Morocco; that in principle Americans are not subject 
to the application of Moroccan laws, unless they had been previously sub- 
mitted to the United States Government and assented to by it; and that 
thus the Dahir of December 30, 1948, was inapplicable to Americans. 

As a counterclaim, the United States maintained that under Article 95 of 
the Act of Algeciras the value of imports from the United States for Moroc- 
can customs must be determined by adding to the purchase value in the 
United States the expenses of transportation to the Moroccan custom house, 
exclusive of expenses following delivery there (such as customs duties and 
storage fees) ; and that, except as specified by treaty, no taxes can be col- 
lected from Americans in Morocco except as the United States consents 
thereto, which consent for more than two years was not given to the con- 
sumption taxes under the Dahir of February 28, 1948. 

Finding that: 

From France and other parts of the French Union imports into the 


French Zone of Morocco were free. The decree of December 30th, 1948 
involved consequently a discrimination in favour of France . 


4 Art. 95 of the Act of Algeciras signed April 7, 1906 (34 Stat. 2905, 2 Malloy’s 
Treaties 2157, this JourNAL, Supp., Vol. 1 (1907), p. 47, at p. 70), provides: 

‘*The import and export duties shall be paid cash at the custom-house where liquida- 
tion has been made. The ad valorem duties shall be liquidated according to the cash 
wholesale value of the merchandise delivered in the custom-house and free from customs 
duties and storage dues. Damages to the merchandise, if any, shall be taken into 
account in appraising the depreciation thereby caused. Merchandise can only be re- 
moved after the payment of customs duties and storage.’’ 
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the Court said: 


It is common ground between the Parties that the characteristic of 
the status of Morocco, as resulting from the General Act of Algeciras of 
April 7th, 1906, is respect for the three principles stated in the Pre- 
amble of the Act, namely: ‘‘the sovereignty and independence of His 
Majesty the Sultan, the integrity of his domains, and economic liberty 
without any inequality.’’® The last-mentioned principle of economic 
liberty without any inequality must, in its application to Morocco, be 
considered against the background of the treaty provisions relating to 
trade and equality of treatment in economic matters existing at that 
time. 

By the Treaty of Commerce with Great Britain of December 9th, 
1856, as well as by Treaties with Spain of November 20th, 1861, and 
with Germany of June Ist, 1890, the Sultan of Morocco guaranteed 
certain rights in matters of trade, including imports into Morocco. 
These States, together with a number of other States, including the 
United States, were guaranteed equality of treatment by virtue of 
most-favoured-nation clauses in their treaties with Morocco. On the 
eve of the Algeciras Conference the three principles mentioned above, 
including the principle of ‘‘economic liberty without any inequality,’’ 
were expressly accepted by France and Germany in an exchange of 
letters of July 8th, 1905, concerning their attitude with regard to 
Morocco. This principle, in its application to Morocco, was thus al- 
ready well established, when it was re-affirmed by that Conference and 
inserted in the Preamble of the Act of 1906. Considered in the light 
of these circumstances, it seems clear that the principle was intended to 
be of a binding character and not merely an empty phrase. This was 
confirmed by Article 105, where the principle was expressly applied in 
relation to the public services in Morocco. It was also confirmed by 
declarations made at the Conference by the representative of Spain, 
who referred to ‘‘equality of treatment in commercial matters,’’ as well 
as by the representative of France. 

The establishment of the French Protectorate over Morocco by the 
Treaty of March 30th, 1912, between France and Morocco, did not 
involve any modification in this respect. 


These various facts show that commercial or economic equality in 
Morocco was assured to the United States, not only by Morocco, but also 
by France as the Protecting State. It may be asked whether France, 
in spite of her position as the Protector of Morocco, is herself subject 
to this principle of equality and cannot enjoy commercial or economic 
privileges which are not equally enjoyed by the United States. 

It is not disputed by the French Government that Morocco, even 
under the Protectorate, has retained its personality as a State in inter- 
national law. The rights of France in Morocco are defined by the Pro- 
tectorate Treaty of 1912. In economic matters France is accorded no 
privileged position in Morocco. Such a privileged position would not 
be compatible with the principle of economic liberty without any in- 
equality, on which the Act of Algeciras is based. .. . 


5 For citations, see note 4 supra. 
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It follows from the above-mentioned considerations that the provi- 
sions of the Decree of December 30th, 1948, contravene the rights which 
the United States has acquired under the Act of Algeciras, because they 
discriminate between imports from France and other parts of the 
French Union, on the one hand, and imports from the United States 
on the other. France was exempted from control of imports without 
allocation of currency, while the United States was subjected to such 
control. This differential treatment was not compatible with the Act 
of Algeciras, by virtue of which the United States can claim to be 
treated as favourably as France, as far as economic matters in Morocco 
are concerned. 

This conclusion can also be derived from the Treaty between the 
United States and Morocco of September 16th, 1836, Article 24, where 
it is ‘‘ declared that whatever indulgence, in trade or otherwise, shall be 
granted to any of the Christian Powers, the citizens of the United States 
shall be equally entitled to them.’’ Having regard to the conclusion 
already arrived at on the basis of the Act of Algeciras, the Court will 
limit itself to stating as its opinion that the United States, by virtue of 
this most-favoured-nation clause, has the right to object to any dis- 
crimination in favour of France, in the matter of imports into the 
French Zone of Morocco. 


The Court therefore rejected unanimously the French submissions re- 
garding the decree of December 30, 1948. 

Turning to the question of American consular jurisdiction in the French 
Zone of Morocco,® the Court referred to the bilateral treaties concluded from 
1631 to 1892 by Morocco with France, The Netherlands, Great Britain, Den- 
mark, Spain, the United States, Sardinia, Austria, Belgium and Germany, 
saying that these treaties (largely concerned with trade and foreign traders 
in Morocco) dealt with consular jurisdiction in three different ways: 


(1) Certain of the treaties included specific and comprehensive 
grants of rights of consular jurisdiction to the Powers concerned, e.g., 
the Treaties with Great Britain of 1856 and with Spain of 1799 and 
1861. 

(2) Certain of the treaties made strictly limited grants of privileges 
with regard to consular jurisdiction, e.g., the Treaties with the United 
States of 1787 and 1836. 

(3) There were other treaties, which did not define in specific terms 
the treaty rights granted by Morocco, but, instead, granted to the 
foreign nations through the device of most-favoured-nation clauses, the 
advantages and privileges already granted, or to be granted, to other 
nations. 

There is a common element to be found in the most-favoured-nation 
clauses which have brought about and maintained a situation in which 
there could be no discrimination as between any of the Powers in 
Morocco, regardless of specific grants of treaty rights. When the most 
extensive privileges as regards consular jurisdiction were granted by 


©The Court specified: ‘‘It is common ground between the Parties that the present 
dispute is limited to the French Zone of Morocco. . . . The Court cannot, therefore, 
pronounce upon the legal situation in other parts of Morocco.’’ 


140 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Morocco to Great Britain in 1856 and to Spain in 1861, these enured 
automatically and immediately to the benefit of other Powers by virtue 
of the operation of the most-favoured-nation clauses. 


Under the Protectorate Treaty of Fez of 1912,’ 


Morocco remained a sovereign State but it made an arrangement of a 
contractual character whereby France undertook to exercise certain 
sovereign powers in the name and on behalf of Morocco, and, in prin- 
ciple, all of the international relations of Moroceo. France, in the 
exercise of this function, is bound not only by the provisions of the 
Treaty of Fez, but also by all treaty obligations to which Morocco had 
been subject before the Protectorate and which have not since been 
terminated or suspended by arrangement with the interested States. 

The establishment of the Protectorate, and the organization of the 
Tribunals of the Protectorate which guaranteed judicial equality to 
foreigners, brought about a situation essentially different from that 
which had led to the establishment of consular jurisdiction under the 
earlier treaties. Accordingly, France initiated negotiations designed 
to bring about the renunciation of the regime of capitulations by the 
Powers exercising consular jurisdiction in the French Zone. In the 
ease of all the Powers except the United States, these negotiations led 
to a renunciation of capitulatory rights and privileges which, in the case 
of Great Britain, was embodied in the Convention of July 29th, 1937. 
In the case of the United States, there have been negotiations through- 
out which the United States has reserved its treaty rights. 


Under the terms of the 1836 treaty, ‘‘it is common ground between the 


Parties that the United States is entitled to exercise consular jurisdiction 
in the case of disputes arising between its citizens or protégés.’’ Pointing 
to the history of the Moroccan treaties and the manner in which the word 
‘*disputes’’ was used, as well as the fact that at the time of the 1787 and 
1836 treaties, ‘‘the clear-cut distinction between civil and criminal matters 
had not yet been developed in Morocco,’’ the Court unanimously held that 
the United States is entitled 


to exercise in the French Zone of Morocco consular jurisdiction in all 
disputes, civil or criminal, between citizens or protégés of the United 
States 
». 


But as to the further American claim to consular jurisdiction in all cases 
in which Americans were defendants, the Court pointed out that the broader 
jurisdiction was conferred in Moroccan treaties with Great Britain and 
Spain, but had been renounced by those states, saying: 


After 1937, however, no Power other than the United States has exer- 
cised consular jurisdiction in the French Zone of Morocco and none has 
been entitled to exercise such jurisdiction. 


7 See this JourNAL, Supp., Vol. 6 (1912), p. 207. Regarding the establishment of 
the French Protectorate, see 1 Hackworth’s Digest of International Law (1940) 85 
et seq.; 2 ibid. 504 et seq.; N. D. Harris, ‘‘The New Moroccan Protectorate,’’ this 
JOURNAL, Vol. 7 (1913), p. 245. 
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France contends that, from the date of the renunciation of the right 
of consular jurisdiction by Great Britain, the United States has not 


been entitled . . . to exercise consular jurisdiction beyond those cases 
which are covered by the provisions of Articles 20 and 21 of the Treaty 
of 1836. 


Examining the various American contentions on this point, the Court 
concluded by a vote of 10 to 1* that 


the United States of America is also entitled, by virtue of the General 
Act of Algeciras . . . to exercise in the French Zone of Morocco con- 
sular jurisdiction in all cases, civil or criminal, brought against citizens 
or protégés of the United States, to the extent required by the provi- 
sions of the Act relating to consular jurisdiction. 


However, by a vote of 6 to 5 the Court rejected all other claims of the 
United States regarding consular jurisdiction. In arriving at this conclu- 
sion the Court held that the Madrid Convention of 1880 on Protection,* 
according the right to most-favored-nation treatment, could not authorize 
the United States to invoke the provisions of Moroccan treaties with Spain 
and Great Britain after the latter treaties ‘‘ceased to be operative’’ between 
Morocco and those two countries. The Court declined to accept the Amer- 
ican argument that most-favored-nation clauses in treaties with countries 
like Morocco ‘‘must be given a different construction’’ than ordinarily, being 
a ‘‘form of drafting by reference rather than . . . a method for the estab- 
lishment and maintenance of equality of treatment without discrimination 
amongst the various countries concerned.’’ Such an argument would give 
a result contrary to the intention of the parties ‘‘to establish and to main- 
tain at all times fundamental equality without discrimination among all of 
the countries concerned.”’ 

For like reasons the Court rejected the American claim that the British 
renunciation of extraterritorial rights was limited to the French Zone, leav- 
ing a theoretical British right of extraterritoriality in other parts of Mo- 
rocco. Nor did the Court follow the argument that the terms of the 
Spanish renunciation of extraterritorial rights in the French Zone left such 
rights existing de jure though not de facto; the Spanish renunciation was 
held to be complete, and even if not, the American right under the most- 
favored-nation clause would ‘‘be limited to the contingent right of reestab- 


8 Judge Hsu Mo dissented on this point, appending a short statement of his view that 
**the United States is not entitled to exercise consular jurisdiction in cases involving 
the application to United States citizens of those provisions of the Act of Algeciras 

. which, for their enforcement, carried certain sanctions.’’ 

9The Madrid Convention, 22 Stat. 817, 1 Malloy’s Treaties 1220, deals with the 
right of protection of Moroccan nationals by foreign governmental representatives, 
businessmen, etc. Art. 17 stipulates that ‘‘The right to the treatment of the most 
favored nation is recognized by Morocco as belonging to all the Powers represented at 
the Madrid conference.’’ See also this JouRNAL, Supp., Vol. 6 (1912), p. 18. 


142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


lishing consular jurisdiction at some later date in the event of France and 
Spain abrogating the agreements’’ made between them. 

Examination of the 1880 Madrid Convention on Protection rebutted the 
American contention that under it the United States acquired a right to 
consular jurisdiction irrespective of the bilateral treaties, the Court saying : 


it is equally clear that there were no provisions of the Convention which 
expressly brought about a confirmation of the then existing system of 
eonsular jurisdiction, or its establishment as an independent and 


autonomous right. 


As far as the Act of Algeciras was concerned, the Court said that no pro- 
visions of the Act ‘‘purport to establish consular jurisdiction or to confirm 
the rights or privileges of the regime of ecapitulations which were then in 
existence’’; but that 


The maintenance of consular jurisdiction in so far as it may be neces- 
sary to give effect to [specific provisions of the Act] ... can... be 
justified as based upon the necessary intendment of the provisions of 
the Act. 


Finally, the United States claimed that its consular jurisdiction and 
extraterritoriality in Morocco were based on ‘‘custom and usage,’’ both prior 
to the British abandonment of extraterritoriality in the French Zone in 
1937, and since that time. Rejecting this contention, the Court said: 


throughout this whole period [1787-1937], the United States consular 
jurisdiction was in fact based, not on custom or usage, but on treaty 
rights. At all stages, it was based on the provisions either of the 
Treaty of 1787 or of the Treaty of 1836, together with the provisions 
of treaties concluded by Morocco with other Powers, especially with 
Great Britain and Spain, invoked by virtue of the most-favoured- 
nation clauses. This was the case not merely of the United States 
but of most of the countries whose nationals were trading in Morocco. 
It is true that there were Powers represented at the Conference of 
Madrid in 1880 and at Algeciras in 1906 which had no treaty rights 
but were exercising consular jurisdiction with the consent or ac- 
quiescence of Morocco. It is also true that France, after the institu- 
tion of the Protectorate, obtained declarations of renunciation from a 
large number of other States which were in a similar position. This 
is not enough to establish that the States exercising consular jurisdic- 
tion in pursuance of treaty rights enjoyed in addition an independent 
title thereto based on custom or usage.?° 


10 Here the Court quoted its opinion in the Asylum Case, I.C.J. Reports, 1950, p. 
266, at 276-277, this JourNAL, Vol. 45 (1951), p. 179, at p. 184: 

‘*The Party which relies on a custom of this kind must prove that this custom is 
established in such a manner that it has become binding on the other Party. The 
Colombian Government must prove that the rule invoked by it is in accordance with a 
eonstant and uniform usage practised by the States in question, and that this usage 
is the expression of a right appertaining to the State granting asylum and a duty 
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In the present case there has not been sufficient evidence to enable 
the Court to reach a conclusion that a right to exercise consular juris- 
diction founded upon custom or usage has been established in such a 
manner that it has become binding on Morocco. 


As for the period since 1937, the Court found, under the circumstances of 
negotiations between France and the United States, that: 


the situation in which the United States continued after 1937 to exer- 
cise consular jurisdiction over all criminal and civil cases in which 
United States nationals were defendants, is one that must be regarded 
as in the nature of a provisional situation acquiesced in by the 
Moroccan authorities. 


In holding unanimously 


that the United States of America is not entitled to claim that the 
application to citizens of the United States of all laws and regulations 
in the French Zone of Morocco requires the assent of the Government 
of the United States, but that the Consular Courts of the United States 
may refuse to apply to United States citizens laws or regulations which 
have not been assented to by the Government of the United States; 


the Court said that the American claim ‘‘is linked with the regime of 
eapitulations’’ already discussed, and added: 


There is no provision in any of the treaties which have been under 
consideration in this case conferring upon the United States any such 
right. The so-called ‘‘right of assent’’ is merely a corollary of the 
system of consular jurisdiction. The consular courts applied their 
own law and they were not bound in any way by Moroccan law or 
Moroccan legislation. Before a consular court could give effect to 
a Moroccan law it was necessary for the foreign Power concerned to 
provide for its adoption as a law binding on the consul in his judicial 
capacity. . . There was a ‘‘right of assent’’ only to the extent that 
the intervention of the consular court was necessary to secure the 
effective enforcement of a Moroccan law as against the foreign na- 
tionals. 

In the absence of any treaty provisions dealing with this matter, it 
has been contended that a ‘‘right of assent’’ ean be based on custom, 
usage or practice. It is unnecessary to repeat the reasons which have 
been given for rejecting custom, usage and practice as a basis for ex- 
tended consular jurisdiction, and which are largely applicable to the 
‘‘right of assent.’’ It is, however, necessary to point out that the very 
large numbers of instances in which Moroccan laws were referred to 
the United States authorities can readily be explained as a convenient 
way of ensuring their incorporation in ministerial decrees binding 
upon the consular courts. In that way, and in that way only, could 
these laws be made enforceable as against United States nationals so 
long as the extended consular jurisdiction was being exercised. 


incumbent on tne territorial State. This follows from Article 38 of the Statute of the 
Court, which refers to international custom ‘as evidence of a general practice accepted 
as law’.’’ 
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. . . in eases where the application of a Moroccan law to United 
States nationals would be contrary to the treaty rights of the United 
States . . . the application of Moroccan laws, whether directly or in- 
directly to these nationals, unless assented to by the United States, 
would be contrary to international law, and the dispute which might 
arise therefrom would have to be dealt with according to the ordinary 
methods for the settlement of international disputes. These considera- 
tions apply to the Decree of December 30th, 1948... . 

The second way in which the problem arises is in cases in which the 
co-operation of the consular courts is required in order to enforce 
the Moroccan legislation. In such cases, regardless of whether the 
application of the legislation would contravene treaty rights, the assent 
of the United States would be essential to its enforcement by the 
consular courts. 

The third way in which the problem arises is in cases where the 
application to United States nationals, otherwise than by enforcement 
through the consular courts, of Moroccan laws which do not violate 
any treaty rights of the United States is in question. In such cases 
the assent of the United States authorities is not required. 


Rejecting by a 6-to-5 vote the American submissions regarding exemp- 
tion of Americans from Moroccan taxes, the Court held that American 
claims under the most-favored-nation clause to the benefits of Moroccan 
treaties with Spain and Great Britain (which latter treaties gave exemp- 
tion) failed by reason of the termination of British and Spanish privileges. 
The Court here said: 

It is not established that most-favoured-nation clauses in treaties with 
Morocco have a meaning and effect other than in such clauses in other 
treaties or are governed by different rules of law. When provisions 
granting fiscal immunity in treaties between Morocco and third States 
have been abrogated or renounced, these provisions can no longer be 
relied upon by virtue of a most-favoured-nation clause. 
As for the Madrid and Algeciras treaties, the Court held that these cur- 
tailed existing fiscal immunities, and ‘‘did not provide any new and inde- 
pendent legal basis for exemption from taxes.’’ Nor could the consumption 
taxes under the Dahir of February 28, 1948, be deemed covered by pro- 
visions in the British-Morocean treaty of 1856 (of which the advantages 
were claimed under the most-favored-nation clause), since the British 
treaty dealt only with taxes and duties on goods exported from or imported 
into Morocco or conveyed from one Moroccan port to another. This atti- 
tude was reinforced by the fact that neither Great Britain, Spain, nor any 
other state except the United States now claimed fisca! immunity for its 
nationals in the French Zone, so that 
To recognize tax immunity for United States nationals alone would 


not be compatible with the principle of equality of treatment in eco- 
nomic matters on which the Act of Algeciras is based.™ 


11 Although the Court rejected the general American submission relating to tax 
exemptions by a vote of 6 to 5, it rejected by a 7-to-4 vote the specific submissions 
relating to the consumption taxes. 
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As for the proper valuation of imports under the Act of Algeciras, the 
Court concluded by a vote of 6 to 5 that the wording, drafting history, 
and subsequent construction in practice of Article 95 led to the rule that 


the value of merchandise in the country of origin and its value in the 
local Moroccan market are both elements in the appraisal of its cash 
wholesale value delivered at the custom-house. 


In reaching this last conclusion the Court explained that: 


Article 95 lays down no strict rule on the point in dispute. It requires 
an interpretation which is more flexible than either of those which are 
respectively contended for by the Parties in this case. 

The Court is of the opinion that it is the duty of the Customs 
authorities in the French Zone, in fixing the valuation of imported 
goods for customs purposes, to have regard to the following factors: 

(a) the four factors specified by Article 95... ; 

(6) the contents of the declaration which the importer is required 
by the Act to file in the custom-house ; 

(c) the wholesale cash value in the market of the French Zone; 

(d) the cost in the country of origin, increased by the cost of loading 
and unloading, insurance, freight, and other charges incurred before 
the goods are delivered at the custom-house ; 

(e) the schedule of values, if any, which may have been prepared 
by the Committee on Customs Valuations referred to in Article 96 
[of the Act] or by any Committee which may have been substituted 
therefor by arrangements to which France and the United States have 
assented expressly or by implication ; 

(f) any other factor which is required by the special circumstances 
of a particular consignment or kind of merchandise. 

The factors referred to above are not arranged in order of priority 
but should operate freely, within any limits that have been, or may be, 
prescribed under Article 96 of the Act; and, in view of the governing 
principle of economic equality, the same methods must be applied 
without discrimination to all importations, regardless of the origin 
of the goods or the nationality of the importers. The power of making 
the valuation rests with the Customs authorities, but it is a power 
which must be exercised reasonably and in good faith.’* 


12 Judges Hackworth, Badawi, Carneiro and Sir Benegal Rau rendered a joint 
dissenting opinion regarding the conclusions of the Court on the broader consular 
jurisdiction (found to rest on long-established custom and usage, ‘‘ which is only another 
name for agreement by conduct, [which] can only be terminated in the way in which 
international agreements can be terminated’’; as well as on ‘‘necessary implication’’ 
from the Act of Algeciras and the Madrid Convention) ; on fiscal immunity (by ‘‘neces- 
sary implication’’ from the Act of Algeciras and the Madrid Convention, which permitted 
the levying only of narrowly delimited taxes, as well as from the bilateral treaties and 
the most-favored-nation clause); and on Art. 95 of the Act of Algeciras, which they 
found to mean that ‘‘the only value to be taken account of is the value in the country 
of origin plus expenses incident to transportation to the customs-house in Morocco.’’ 


146 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Dual nationals—treasonable conduct in time of war 
Tomoya Kawakita v. UniTep States. 72 8. Ct. 950; 343 U. S. 717. 
U. S. Supreme Court, June 2, 1952. Douglas, J. 


The Court affirmed a conviction for treason‘ of an American-born child 
of Japanese parents who had gone to Japan in 1939 at the age of 18 and 
who after reaching 21 had worked in Japan as an interpreter for a Japanese 
company engaged in war production, in which capacity he had gone beyond 
the requirements of his job to insult and injure American prisoners of 
war assigned to work in the company’s mines. After the surrender he 
had returned to the United States as an American citizen. While in 
Japan he had registered in a family register as a Japanese national, and 
had traveled to China on a Japanese passport. The court held that these 
acts did not expatriate him, since he had a dual nationality and the acts 
did not amount to more than assertion of the rights of his Japanese 
citizenship without losing his American citizenship. The Court held that 
he had not ‘‘served in’’ the Japanese Army or the employment of the 
Japanese Government, and had not expatriated himself under the Ameri- 
ean statutes (the jury having found that he had not expatriated himself 
and had not believed that he had done so at the time of committing the 
treasonable acts). The Court said that working for the Japanese company 
did not amount to accepting an ‘‘office, post, or employment under the 
government of a foreign state’’ for which only nationals of that state 
were eligible, and hence there was no expatriation under § 401 (d) of the 
1940 Nationality Act. As for § 402, this ‘‘does not enlarge § 401 (c) or 
(d) ; it creates a rebuttable presumption of expatriation; and when it is 
shown that the citizen did no act which brought him under § 401 (c) or 
(d), the presumption is overcome.’’ On the problems of a dual national, 


the Court added: 


An American who has a dual nationality may find himself in a foreign 
country when it wages war on us. The very fact that he must make 
a livelihood there may indirectly help the enemy nation. In these 
days of total war manpower becomes critical and everyone who can 
be placed in a productive position increases the strength of the enemy 
to wage war. Of course, a person caught in that predicament can 
resolve the conflict of duty by openly electing one nationality or the 
other and becoming either an alien enemy of the country where he 
resides or a national of it alone. Yet, so far as the existing law of 
this country is concerned, he need not make that choice but can con- 
tinue his dual citizenship. . . . Of course, an American citizen who 
is also a Japanese national living in Japan has obligations to Japan 
necessitated by his residence there. . . . Such acts—if done voluntarily 
and willfully—might be treasonable. But if done under the compul- 
sion of the job or the law or some other influence, those acts would 
not rise to the gravity of that offense . . . petitioner was held account- 


1 See 190 F. (2d) 506, this Journat, Vol. 46 (1952), p. 147. 
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able by the jury only for performing acts of hostility toward this 
country which he was not required by Japan to perform. 


Circumstances may compel one who has a dual nationality to do 
acts which otherwise would not be compatible with the obligations of 
American citizenship. An American with a dual nationality who is 
charged with playing the role of the traitor may defend by showing 
that force or coercion compelled such conduct. The jury rejected 
that version of the facts which the petitioner tendered. He is there- 
fore forced to maintain that, being a national and a resident of Japan, 
he owed no allegiance to the United States even thqugh he was an 
American citizen. That proposition we reject.’ 


International agreements other than treaties—effect 
UNITED States v. Guy W. Capps, Inc. 100 F. Supp. 30. 
U. S. District Court, E. D. Va., Sept. 7, 1951. Bryan, D. J. 


By an exchange of notes Canada agreed with the United States to with- 
hold export permits for table potatoes to the United States, and would 
allow export to the United States of seed potatoes only on condition that 
in the contract of purchase the importer should agree that seed potatoes 
would not be diverted for table use. Defendant bought potatoes in Canada 
and gave the assurance of use for seed, but in fact sold the potatoes for 
table use. The United States brought suit seeking as damages the amount 
spent to buy an equivalent quantity of table potatoes in its support pro- 
gram of agricultural commodities. In its motion to dismiss, defendant 
urged the invalidity of the international agreement involved. 

Denying the motion to dismiss, the court said on this point: 


Though not a treaty, the United States-Canada agreement never- 
theless had the force of law. It was an Executive Agreement. Long 
has it been recognized that the President through his Secretary of 
State or other representative may, without the authorization or ap- 
proval of the Congress, enter into commercial compacts. Even assum- 
ing that it could do so, the Congress did not, as the defendant argues, 
by the Agricultural Act or by the Tariff Act of 1930, as amended, 
curtail this reach of Executive authority. 

. . . their terms disclose that each of these Acts purposed only a 
control of the Executive’s stewardship of the Congressional power to 
regulate foreign commerce, which had been delegated through those 
Acts to the President. In them is found no desire to rein the Presi- 
dent’s international bargaining powers. Moreover, when the Congress 


2 Clark and Frankfurter, JJ., took no part in the decision, and Vinson, C. J., and 
Black and Burton, JJ., dissented on the ground that petitioner had expatriated himself 
through his demonstration of allegiance to Japan and that his statement that he was 
still a citizen when he sought a passport could not restore the citizenship he had lost. 

Accord with the principal case, see D’Aquino v. U. S., 192 F. (2d) 338 (9th Ct., Oct. 
10, 1951), upholding the treason conviction of ‘‘Tokyo Rose,’’ who, though American- 
born, had broadcast for Japan during the war. 
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in adopting a program invests the President with means to protect 
it, he is not thereby ousted of any ex officio prerogative also adaptable 
to preserve the program. His power remains independently, though 
complementary and coordinate with the legislative scheme.’ 


Recognition and non-recognition—effects of foreign government action 
BaNkK oF CurIna v. WELLS Farco BANK & UNION Trust Co. 104 F. 


Supp. 59. 
U. S. District Court, N. D. Calif., March 17, 1952. Goodman, D. J. 


At a later stage of litigation * involving the question whether those repre- 
senting the recognized Nationalist Government of China or the unrecog- 
nized Communist Chinese government should be entitled to a deposit with 
defendant American bank made by the Bank of China, a corporation organ- 
ized under Chinese law and largely owned and controlled by the Chinese 
Government, the court gave summary judgment in favor of the Bank of 
China as controlled by the recognized Nationalist Government. Stating 
that ‘‘ ‘world conditions’ have materially changed’”’ since its 1950 decision, 


the court said: 


If whenever this court is called upon to determine whether there is a 
government justly entitled to act on behalf of a foreign state in 
respect to a particular matter, the court is bound to say, without regard 
to the facts before it, that the government recognized by our executive 
is that government, then nothing more need be said here. To permit 
this expression of executive policy to usurp entirely the judicial judg- 


1In Etlimar 8S. A. of Casablanca v. U. S., 106 F. Supp. 191 (Ct. Cls., July 15, 1952), 
the Byrnes-Blum agreement of May 28, 1946, between the U. S. and France on Lend- 
Lease Settlement, ete. (T.I.A.S., No. 1928), was held to provide through iocal settle- 
ment in Morocco the sole remedy for a company whose property was requisitioned by 
American forces in Morocco in 1942, the Court of Claims being unable to hear a claim 
for additional compensation. 

In Cross v. Pace, 106 F. Supp. 484 (Dist. Col., July 1, 1952), dismissing complaint 
against the Secretary of the Army and other officials which sought an injunction 
against maintenance of a dam in the St. Lawrence River resulting in high water levels 
of Lake Ontario, the court rejected plaintiffs’ contention that the Act of Congress 
authorizing joint construction of the dam with Canada was ‘‘in reality a treaty’’ and 
‘‘therefore unconstitutional as a usurpation of the President’s treaty-making power.’’ 
The court considered the power of Congress over navigable waterways a sufficient basis 
for the 1902 Act, pointing to the cases which had sustained international agreements 
under authority of Congress, and adding that the relief sought could not be obtained 
against the Executive Branch of the Government. 

2In 92 F. Supp. 920 (July 17, 1950), this JouRNAL, Vol. 45 (1951), p. 200, the court 
continued the case sine die rather than decide in favor of either group purporting 
to represent the Bank of China. The Court of Appeals for the Ninth Circuit on July 
30, 1951, dismissed an appeal without prejudice and remanded the case to the district 
court, suggesting that the latter ‘‘may deem it expedient to reexamine the case in the 
light of changing world conditions and such additional evidence as may be made avail- 
able to it,’’ 190 F. (2d) 1010, 1012. 
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ment would relieve the court of a burdensome duty, but it is doubtful 
that the ends of justice would thus be met. It has been argued that 
such is the accepted practice. But the authorities do not support 
this view. 

. . . Public policy, rather than the unrecognized status of the Soviet 
Government, shaped the decisions in the Russian nationalization cases. 


Some more recent decisions of the federal courts, involving Soviet 
nationalization of corporations of the Baltic states, give great weight 
to the executive policy of non-recognition. But it cannot be said that 
these decisions establish an all-embracing rule that no extra-territorial 
effect may ever be given the acts of an unrecognized government. 

Nor . . . does the decision of the Supreme Court in United States 
v. Pink, 1942, 315 U. S. 203° . . . impose upon this court a duty to 
give conclusive effect to every act of a recognized government. Pink 
requires that full faith and credit be accorded those acts which our 
executive has expressly sanctioned. But such executive sanction is 
not expressed by governmental recognition per se. 

The decisions just set forth, as well as others in this field, reveal no 
rule of law obliging the courts to give conclusive effect to the acts of 
a recognized government to the exclusion of all consideration of the 
acts of an opposing unrecognized government. Nor does it appear 
that such a sweeping rule would be a sound one. 

Even were the court solely concerned with the implementation of 
our executive foreign policy, it would be presumptuous to blindly 
effectuate every act of a recognized government or to treat every act 
of an unrecognized government as entirely fictional... . 

Recognition is not intended to sanctify every act, past and future, 
of a foreign government. The withholding of recognition may cast a 
mantle of disfavor over a government. But, it does not necessarily 
stamp all of its acts with disapproval or brand them unworthy of 
judicial notice. Our executive, on occasion, has even entered into a 
treaty with an unrecognized government.‘ 

This is not to suggest that the courts should regard executive policy 
in respect to recognition and non-recognition of foreign governments 
as meaningless or of little consequence. In any particular situation, 
executive policy may be crucial, as indeed it appears to be in the present 
ease. But it is a fact which properly should be considered and 
weighed along with the other facts before the court. 


From a practical standpoint, neither of the rival Banks of China 
is a true embodiment of the corporate entity which made the deposit 
in the Wells Fargo Bank. The present Nationalist Bank of China is 
more nearly equivalent in the sense of continuity of management. 
The Peoples Bank is more representative in ability to deal with the 
greater number of private stockholders and established depositors and 


creditors. . 
. . . Were there only one government, in fact, of the Chinese State, or 


8 This JouRN/L, Vol. 36 (1942), p. 309. 
Referring to the Kellogg-Briand Treaty of 1928, to which both the United States 


and the U.S.8.R. were parties. 
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only one government in a position to act effectively for the State in 
respect to the matter before the Court, the Court might be justified 
in accepting such a government as the proper representative of the 
State, even though our executive declined to deal with it. Here, there 
co-exist two governments, in fact, each attempting to further, in its 
own way, the interests of the State of China, in the Bank of China. It 
is not a proper function of a domestic court of the United States to 
attempt to judge which government best represents the interests of the 
Chinese State in the Bank of China. In this situation, the Court 
should justly accept, as the representative of the Chinese State, that 
government which our executive deems best able to further the mutual 
interests of China and the United States.® 


Extradition—inapplicability of treaty to crime committed behind 
enemy lines 

In RE Lo Douce. 106 F. Supp. 455. 

U.S. District Court, W. D. N. Y. August 11, 1952. Knight, C. J. 


The Italian Government sought extradition on charges of homicide and 
robbery of a former American soldier charged with committing the offenses 
against Major Holohan while both were members of a United States Army 
mission operating behind German lines in northern Italy, Dec. 6, 1944. At 
the time a state of war existed between the United States and Germany, 
between Italy and Germany, and between the United States and Italy 
(though in the latter case hostilities had ceased and the two countries were 
co-belligerents). The crimes were covered by the 1868 Extradition Treaty 
between the United States and Italy,’ regarded as still in force by reason 
of American notification under the Italian Peace Treaty. Although the 
court said that this notification gave the extradition treaty ‘‘retroactive 
effect,’’ it stated that: 


It may be true that the Italian government had not lost to Germany 
and the United States its sovereignty over the boundaries which it 


5 In Republic of China v. American Express Co., 195 F. (2d) 230 (Ct. App. 2nd Ct., 
Feb. 4, 1952), suit was brought by the Nationalist Government of China to recover a 
deposit with defendant, which successfully interpleaded on the ground that the Com- 
munist government of China had laid claim to the deposit. Plaintiff was unsuccessful 
in its attempt to appeal from the interpleader order, which merely required defendant 
to pay into court the money involved. The court held that sovereign immunity did not 
prevent interpleader against a government which originally came into court as plaintiff, 
nor did the alleged inability of the unrecognized Chinese government to sue prevent 
their having a possible claim sufficient to justify the interpleader proceedings. 

115 Stat. 629, 1 Malloy’s Treaties 966. Although the court does not mention the 
fact, in Art. I of the treaty the parties agree to extradite persons convicted of or 
charged with the crimes specified, ‘‘committed within the jurisdiction of one of the 
contracting parties.’’ [Italics supplied.] 

261 Stat. 1245, T.I.A.S., No. 1648, this JournaL, Supp., Vol. 42 (1948), p. 47. Art. 
44 provides that each Allied or Associated Power will notify Italy ‘‘which of its pre- 
war bilateral treaties with Italy it desires to keep in force or revive.’’ 
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occupied prior to the war, yet while any of the enemy armies were 
within such boundaries, with or without the consent or permission of 
Italy’s government, such presence may justly be considered as com- 
mitting an act of hostility and certain of its rights were given up, ceded, 
severed or abandoned by that sovereign for the time. 


Citing Coleman v. Tennessee, 97 U. S. 509 (1878), Dow v. Johnson, 100 
U.S. 158 (1879), and Hamilton v. McClaughry, 136 Fed. 445 (C. C. Kans., 
1905) as to jurisdiction in times of military occupation and hostilities, the 
court concluded : 


It is not disputed that the alleged crimes . . . were committed .. . at 
a place in northern Italy then occupied by the German armies, the 
common enemy of the United States and of Italy ; nor that the demand- 
ing government was not then, with its armies or otherwise, physically 
in control of the place of the crime. 

. . . the treaty between the United States and the Republic of Italy 
is not applicable to the present matter. 


The request for extradition was therefore denied.* 


Diplomatic immunity—personal servant of attaché 
Hauey v. State. 88 At. (2d) 312. 
Court of Appeals of Maryland, May 7, 1952. Collins, J. 


An American citizen employed as a personal servant and boat captain by 
the Air Attaché of the Swedish Embassy in Washington was held not 
entitled to any diplomatic immunity from prosecution for a crime entirely 
unconnected with his official functions. Although the Attaché asked the 
court to extend immunity to the servant, the Department of State informed 
the court that the Swedish Ambassador had given no official notification of 
employment by the Attaché and that the Department was of opinion that 
the servant did not enjoy immunity. Stating that the servant had not been 
‘‘authorized and received’’ as the ‘‘domestic’’ of a diplomatic officer, the 
court held that the ruling of the Department against immunity ‘‘is binding 
on this Court.’’* 


8 See also Re Government of India and Mubarik Ali Ahmed, [1952] 1 All Eng. L. R. 
1060 (Q.B. Apr. 4, 1952), on extradition from England to India of a Pakistan national 
under the British statutes, kept in force despite India’s becoming a republic within 
the Commonwealth. 

1In contrast, note People v. Von Otter, 114 N. Y. 8. (2d) 295 (City Ct., New Rochelle, 
July 30, 1952), granting diplomatic immunity from prosecution for unlawful parking by 
the wife of the Counselor of Legation of the Swedish Delegation to the United Nations, 
who enjoyed immunity by virtue of the United Nations Headquarters Agreement. The 
court pointed out that the defendant wife had been specifically certified by the Depart- 
ment of State and held an identification card from the Department as a person entitled 
to immunity under the Agreement. 
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Non-recognition—consular functions—estates payable to persons behind 
**Tron Curtain’’ 

IN RE BRAUNSTEIN’s Estate. 114N. Y. S. (2d) 280. 

New York, Surr. Ct., N. Y. County, May 16, 1952. Frankenthaler, S. 


In the administration of a decedent’s estate the court rejected the 
authentication by a Soviet consul of a power of attorney from a person 
living in Lithuania, in view of the non-recognition of Soviet absorption of 
that country,’ but accepted such an authentication for a person living in 
White Russia (admittedly a part of the U.S.S.R.). The court directed that 
neither legatee be paid, in view of the law and policy of the United States 
toward payments to beneficiaries behind the ‘‘Iron Curtain,’’ the money 
being deposited in the City Treasury to be held for the benefit of the 
legatees.” 


War—statute of limitations—international law in state courts 
Peters v. McKay. 238 Pac. (2d) 225. 
Oregon Supreme Court, Nov. 14, 1951. Brand, C. J. 


Dutch heirs claimed an estate which had been turned over to the State of 
Oregon as an escheat, and were met with the defense that the ten-year period 
within which such actions might be brought had expired. The court held 
that though no Oregon tolling statute applied, the ten-year limitation was 
suspended as a matter of international law from the outbreak of war be- 
tween the United States and Germany (then in occupation of The Nether- 
lands) on December 11, 1941, until the German surrender on May 8, 1945.* 
The court said that: 


relevant provisions of the law of nations are legally paramount when- 
ever international rights and duties are involved before a court having 
jurisdiction to enforce them. 

. . . It is firmly established that courts in construing a statute will 
indulge in a strong presumption that the legislature did not intend to 
violate international law and will read into a statute such qualification 
or exception as may be necessary to avoid apparent conflict. 


1 Citing In re Adler’s Estate, 197 Misc. 104, 93 N. Y. 8. (2d) 415 (Surr. Kings Cty., 
1949). 

Involving questions as to the authority of a Netherlands consul to act for an Indo- 
nesian in an estate matter, see In re Ameyund, 108 N. Y. 8. (2d) 326 (Surr. Kings Cty., 
Nov. 23, 1951). 

2 Apparently a practice now widely followed by courts dealing with estates in which 
persons behind the ‘‘Iron Curtain’’ are interested. 

8 Plaintiffs sued too late on the facts of the case, since the court ruled that the 
statute of limitations was not suspended by the physical impossibility of commercial 
intercourse with the Netherlands after the German invasion in May, 1940, and prior to 
the entry of the United States into the war; nor did the suspension last after the 
German surrender and prior to the formal termination of a state of war with Germany. 
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It added that the authorities 


have firmly established the principle of international law that war sus- 
pends the statute of limitations as to alien enemies residing in enemy 
territory and the rule suspending the running of limitations during the 
war is one of international law which the courts attach to or read into 
statutes of limitation though not expressed in them.* 


Korean hostilities not ‘‘war’’ 
HARDING v. PENNSYLVANIA Mout. Lire Ins. Co. 90 At. (2d) 589.7 
Pennsylvania Superior Court, July 17, 1952. Dithrich, J. 


In an action to recover double indemnity for accidental death of an in- 
sured killed in a railroad accident in the United States in September, 1950, 
while en route for training as a member of the National Guard, the court 
held that the Korean hostilities were neither a declared nor undeclared 
‘‘war’’ within an exemption from double indemnity provided by the policy 
if death resulted by reason of ‘‘military . . . service in time of war.’’ The 
court held that hostilities with the Axis Powers had ceased at the time of 
the death, and that the attack on the Republic of Korea and the action taken 
to meet it differed from the Japanese attack on Pearl Harbor, which was 
a direct attack on the United States. The court added: 


We are not here concerned with the constitutional authority of the 
President to dispatch troops to Korea to repel the armed aggression 
against the Republic of Korea, generally conceded to be in pursuance to 
and under the authority of article 39 of the United Nations Charter. 
Our concern is whether the nation has thereby been committed to an 
undeclared war of which we must take judicial notice. 


Sovereign immunity—relief against plaintiff sovereign state 

SULTAN OF JOHORE v. ABUBAKAR TUNKU ARIS BENDAHAR. [1952] A. C. 
318. 

British Commonwealth of Nations, Privy Council, April 22, 1952. 
Viscount Simon. 


During the Japanese occupation of Malaya the Sultan of Johore (one of 
the Malay States) brought suit in a Japanese court in Singapore against his 
son and the Japanese Custodian of Alien Property to obtain clear title to 


4 Plaintiffs, though nationals of an Allied country, were to be regarded as enemy 
aliens and thus barred from suing in Oregon during the war, because of their residence 
in enemy-occupied territory. 

In Oerlikon Machine Tool Works v. U. S., 102 F. Supp. 417 (Ct. Cls., Feb. 5, 1952), 
the statute of limitations was held to be tolled in favor of a Swiss corporation which 
had lacked capacity to sue during the war because it had been placed on the Proclaimed 
List as an enemy. 

1 To like effect, see Beley v. Pennsylvania Mut. Life Ins. Co., 90 At. (2d) 597 (Pa. 
Super. Ct., July 17, 1952). 
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two lots in Singapore. The Japanese court ruled in favor of the Sultan; 
but after the Japanese were driven out and a new Supreme Court of the 
Colony of Singapore established, the son brought proceedings in the new 
court to set aside the decision of the Japanese occupation court. The Sultan 
claimed sovereign immunity, and appealed from its denial. By the time the 
ease was heard in the Privy Council the British Secretary of State for the 
Colonies had written the Rulers of the several Malay States, including the 
Sultan of Johore, that ‘‘His Majesty’s Government regard Your Highnesses 
as independent sovereigns in so far as your relations with His Majesty are 
eoncerned.’’ Thus on both sides it was agreed that the Sultan should be 
treated as an independent sovereign. The son contended, however, that the 
Sultan had waived his immunity from the present proceedings by bringing 
the suit in the Japanese court at Singapore, and that sovereign immunity 
does not extend to exclude the jurisdiction of the court in a case where the 
proceedings involve a claim of title to immovable property situated within 
the jurisdiction of the court. 

Denying the Sultan’s appeal, the Privy Council held that the present 
proceedings were in the nature of an appeal from the judgment in the action 
brought by the sovereign (despite the difference in the courts involved), and 
that immunity was thus waived. Declining to pass specifically on the 
question of immunity when the proceedings relate to title to immovable 


property, the court added: 


Their Lordships do not consider that there has been finally estab- 
lished in England (from whose rules the rules to be applied in the 
court at Singapore would not differ) any absolute rule that a foreign 
independent sovereign cannot be impleaded in our courts in any cir- 
cumstances. It seems desirable to say this much having regard to 
inferences which might be drawn from some parts of the Court of 
Appeal’s judgment in The Parlement Belge,’ and from the speech of 
Lord Atkin in The Cristina? .. . 

There have certainly been cases in the Court of Chancery in which 
a foreign sovereign has been impleaded to the extent that the rights to 
a trust fund under the jurisdiction of the court have been the subject 
of adjudication despite the fact that the sovereign has a possible 
interest in the fund.®. . . 

... If... it had been definitely determined that in no case could 
a foreign sovereign be impleaded without his consent, there could have 
been no justification for reserving the case of a sovereign’s ship engaged 
in ordinary commerce—a reservation that was in fact made by the 
majority of the House of Lords in The Cristina. . . . Indeed, a great 
deal of the reasoning of the judgment in The Parlement Belge would 
be inexplicable if there could be applied a universal rule without pos- 
sible exception to the effect that, once the circumstance of a foreign 


15 P. D. 197 (1880). 

2[1938] A. C. 485; this JournaL, Vol. 32 (1938), p. 824. 

8 Citing Lariviére v. Morgan, L. R. 7 Ch. 550 (1872), and pointing out that its re- 
versal on appeal did not affect this point, L. R. 7 H. L. 423 (1875). 


JUDICIAL DECISIONS 155 


sovereign being impleaded against his will can be established, a pro- 
ceeding necessarily becomes defective by virtue of that circumstance 
alone. 

To say this is merely to disavow an alleged absolute and universal 
rule. It does nothing to throw doubt on the existence of the general 
principle.‘ 


Recognition—retroactive effect on actions of formerly recognized 
government 

Gpyni1a AMERYKA LINIE ZEGLUGOWE SPOLKA AKCYJNA v. BOGUSLAWSEI. 
[1952] 2 All. Eng. 470. 

England, House of Lords, July 11, 1952. Lords Porter, Oaksey, Reid, 
Tucker and Morton. 


Affirming the decision below,’ the House of Lords held that British recog- 
nition of the Lublin Polish Government ‘‘as from midnight of July 5/6, 
1945”’ did not retroactively invalidate action taken by the London Polish 
Government-in-exile awarding pay to Polish seamen, even though such 
action was taken after the British announcement that the London Polish 
Government would cease to be recognized and that the Lublin Government 
would be recognized. The judges differed as to how far recognition of the 
new government might be given any retroactive effect, but agreed that it 


4See also Kahan v. Pakistan Federation, [1951] 2 K. B. 1003 (Ct. App., July 24, 
1951), in which the court held that Pakistan was an ‘‘independent sovereign state’’ 
and entitled to immunity from suit in the English courts even though the suit involved 
a commercial transaction in which the contract for the purchase of tanks provided that 
‘*The Government agrees to submit for the purposes of this agreement to the jurisdiction 
of the English courts.’’ As for any waiver of immunity by reason of this contract 
provision, Jenkins, L. J., said: ‘‘ a mere agreement by a foreign sovereign to submit 
to the jurisdiction of the courts of this country is wholly ineffective if the foreign 
sovereign chooses to resile from it. Nothing short of an actual submission to the 
jurisdiction—a submission, it has been termed, in the face of the court—will suffice.’’ 

See also Sayce v. Bahawalpur State (Ameer), [1952] 2 All Eng. 64 (Ct. App., May 
20, 1952), affirming [1952] 1 All Eng. 326, which held the ruler of the Indian native 
State of Bahawalpur immune from suit in England, even though Bahawalpur had ac- 
ceded to Pakistan and the sovereignty of the Ameer was limited by the grant of certain 
powers to Pakistan. The court felt bound to accept the conclusions of the executive 
branch of the British Government on the sovereign status of Bahawalpur and its 
Ameer, even though the latter may have become a citizen of Pakistan. 

In Republic of China v. Pang-Tsu Mow, 105 F. Supp. 411 (Dist. Col., April 19, 1952), 
a counterclaim for libel brought against the plaintiff state which had sued for an ac- 
counting for moneys received by Chinese Government officials (see this JOURNAL, 
Vol. 46 (1952), p. 557), was dismissed on the ground that it was not ‘‘a claim arising 
out of the same transaction’’ as the suit by the sovereign plaintiff. Morris, D. J., 
said: ‘‘A sovereign state entering the courts of a friendly foreign nation subjects itself 
to counter-claim with respect to matters arising out of the same transaction as that 
upon which the original suit brought by it is based, to the extent that it affords re- 
coupment against said sovereign state... .’’ 

1 [1950] 2 All Eng. 355, digested in this JournaL, Vol. 45 (1951), p. 202. 
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would not affect these actions of the Polish Government-in-exile while the 
latter remained recognized. 


Continental shelf 

ARBITRATION BETWEEN PETROLEUM DEVELOPMENT (TRUCIAL COAST) 
Lrp. and SHEIKH or ABu Duasi. 1 Int. & Comp. Law Quarterly 
(1952) 247. 

Arbitration Award, Aug. 28, 1951, Paris, Frat Lord Asquith of 
Bishopstone, Umpire. 


In 1939 the Sheikh of Abu Dhabi, one of the ‘‘Trucial States’’ of Arabia 
bordering on the Persian Gulf and described in the proceedings as ‘‘a 
British-protected State’’ for ‘‘external relations,’’ though ‘‘Internally, the 
Sheikh is an absolute, feudal monarch,’’ entered into a contract in Arabic 
with a British company whereby that company was given the exclusive right 
for 75 years to drill for oil in ‘‘the whole of the lands which belong to the 
rule of the Ruler of Abu Dhabi and its dependencies and all the islands and 
the sea waters which belong to that area.’’? A dispute arose as to whether 
this contract included territorial waters of Abu Dhabi, and any oil rights in 
submarine areas lying outside territorial waters; in 1949 Abu Dhabi had 
declared that ‘‘the sea-bed and subsoil lying beneath the high seas in the 
Persian Gulf contiguous to the territorial waters of Abu Dhabi.. . ap- 
pertain to the land of Abu Dhabi and are subject to its exclusive jurisdiction 
and control,’’? and the oil rights in such lands outside territorial waters 
had in 1949 been transferred by Abu Dhabi to an American company. The 
contract called for arbitration in case of disputes. The arbitrators dis- 
agreed, and appointed the umpire, who said in part: 


I am not impressed by the argument that there was in 1939 no word 
for ‘‘territorial waters’’ in the language of Abu Dhabi, or that the 
Sheikh was quite unfamiliar with that conception. Mr. Jourdain had 
none the less been talking ‘‘prose’’ all his life because the fact was only 
brought to his notice somewhat late. Every State is owner and sov- 
ereign in respect of its territorial waters, their bed and subsoil, whether 
the Ruler has read the works of Bynkershoek or not. The extent of the 
Ruler’s Dominion cannot depend on his accomplishments as an inter- 
national jurist. 

. . . I should certainly in 1939 have read the expression ‘‘the sea 
waters which belong to that area’’ not only as including, but as limited 
to, the territorial belt and its subsoil. At that time neither contracting 
party had ever heard of the doctrine of the Continental Shelf, which as 
a legal doctrine did not then exist. No thought of it entered their 
heads. None such entered that of the most sophisticated jurisconsult, 


1 There was a dispute as to the translation, but the parties agreed to use that put 
forward for the Sheikh. 

2See Richard Young, ‘‘Further Claims to Areas beneath the High Seas,’’ this 
JOURNAL, Vol. 43 (1949), p. 790. 
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let alone the ‘‘understanding’’ perhaps strong, but ‘‘simple and un- 
schooled’’ of the Trucial Sheikhs. 

. it seems to me that it would be a most artificial refinement to 
read back into the contract the implications of a doctrine not mooted 
till seven years later, and, if the view which I am about to express is 
sound, not even today admitted to the canon of international law. .. . 

. . . The expression ‘‘Continental Shelf’’ was first used by a geog- 
rapher in 1898. The legal doctrine which later gathered round this 
geographical term was possibly foreshadowed when in 1942 England 
and Venezuela concluded a treaty about the Gulf of Paria providing for 
spheres of influence in respect of areas covered by the high seas and 
followed by certain annexations coincident with these spheres. The 
doctrine was perhaps first explicitly asserted as a legal doctrine (in a 
very exaggerated form) in a proclamation by the Argentine Republic 
in 1944, but its classical enunciation in the form in which it has mainly 
to be considered in this case was the well-known proclamation by 
President Truman of September 28, 1945.* 


Several other States followed roughly the same course as the United 
States. For instance, Great Britain (not quite on the same lines) in 
respect of Jamaica and of the Bahamas, and Saudi Arabia in respect 
of parts of the Persian Gulf. Other States weighed in with similar 
claims. These other States fall into two groups; I. Mexico and the 
Latin and Central American Republics, and II. The States which are 
most directly relevant to this Arbitration—States bordering on the 
Persian Gulf other than Saudi Arabia. 

In almost every case the claim was embodied in a decree or proclama- 
tion. Most often, though not invariably, the proclamation was in a 
**declaratory’’ form, that is in a form asserting or implying that the 
proclamation was not constitutive of a new right but merely recorded 
the existence of a pre-existing one. 

The claims of the Latin and Central American Republics were often 
far more ambitious than those of this eccuntry, the United States and 
Saudi Arabia; inasmuch as on the one hand the former claims were 
often claims to actual sovereignty over the Shelf and its subsoil and on 
the other hand, and this is more important, the claims were often not 
limited to the Shelf as a geological entity or even to the area ending 
where the depth of the sea began to exceed 100 fathoms, but sometimes 
extended to a zone 200 nautical miles from the mainland; an area 
quite unrelated to the width of the physical Shelf. In these exorbi- 
tant forms the claims met with protest and resistance ; but in the more 
modest form in which they were advanced by the United States, the 
United Kingdom and Saudi Arabia, they were acquiesced in by the 
generality of Powers, or at least not actively gainsaid by them. 


Is the doctrine in any of its forms part and parcel of international 
law? The preceding section calls attention not only to the recent 


8 It made a fleeting appearance on the legal stage in 1916: but passed over it with 
‘*printless feet’’ | Footnote by umpire]. 


4This JourNAL, Supp., Vol. 40 (1946), p. 45. 
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origin of the doctrine but to the great variety of forms which in its 
short life it has assumed... . 

Neither the practice of nations nor the pronouncements of learned 
jurists give any certain or consistent answer to many—perhaps most— 
of these questions. I am of opinion that there are in this field so many 
ragged ends and unfilled blanks, so much that is merely tentative and 
exploratory, that in no form can the doctrine claim as yet to have as- 
sumed hitherto the hard lineaments or the definitive status of an estab- 
lished rule of international law. 

Whether there ought to exist a rule giving effect to the doctrine in 
one or other and, if so, which of its forms is another question and one 
which, if I had to answer it, I should answer in the affirmative. There 
seems to me much cogency in the arguments of those who advocate the 
ipso jure variant of the doctrine. In particular: (1) it is extremely 
desirable that someone, in what threatens to become an oil-starved 
world, should have the right to exploit the subsoil of the submarine 
area outside the territorial limit; (2) the contiguous coastal Power 
seems the most appropriate and convenient agency for this purpose. 
It is in the best position to exercise effective control, and the alternatives 
teem with disadvantages; (3) there is no reason in principle why the 
subsoil of the high seas should, like the high seas themselves, be incap- 
able of being the subject of exclusive rights in any one. The main 
reasons why this status is attributed to the high seas is (i) that they 
are the great highways between nations and navigation of these high- 
ways should be unobstructed. (ii) That fishing in the high seas should 
be unrestricted (a policy approved by this country ever since Magna 
Carta abolished ‘‘several’’ fisheries). The subsoil, however, of the sub- 
marine area is not a highway between nations and the installations 
necessary to exploit it (even though sunk from the surface into the sub- 
soil rather than tunneled laterally) need hardly constitute an appreci- 
able obstacle to free navigation; nor does the subsoil contain fish. (4) 
To treat this subsoil as res nullius—‘‘fair game’’ for the first occupier 
—entails obvious and grave dangers so far as occupation is possible at 
all. It invites a perilous scramble. The doctrine that occupation is 
vital in the case of a res nullius has in any case worn thin since the East 
Greenland Arbitration and more especially since that relating to Clip- 
perton Island. But leaving that aside, it is difficult to imagine any 
arrangement more calculated to produce international friction than one 
which entitles nation A, it may be thousands of miles from nation B, to 
stake out claims in the Continental Shelf contiguous to nation B by 
‘squatting’ on B’s doorstep—at some point just outside nation B’s 


territorial water limit. 


[Referring to the draft Articles in the Report of the Third Session of 
the International Law Commission ° on the Continental Shelf] I there- 
fore cannot accept these Articles as recording, or even purporting to 
record, established rules: and if they do not, if they are mere recom- 
mendations as to what such rules might with advantage be, if adopted 
by International Convention, they clearly cannot affect the construction 
of the contract of 1939. . . . The claimant’s primary contention is (1) 


5 This JouRNAL, Supp., Vol. 45 (1951), p. 139. 
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that the doctrine of the Shelf is settled law, (2) that it always was so, 
and therefore that it was so in 1939; ergo, the meaning which some of 
the expressions in the contract would or might otherwise have borne is 
enlarged by the inclusion therein of the Shelf. . . . The argument falls 
to the ground if I am right in rejecting the premiss on which it rests, 
namely, that the doctrine of the Shelf has become, and, indeed, was 
already in 1939, part of the corpus of international law. 


It follows, if I am right, that the claimants succeed as to the subsoil of 
the territorial waters (including the territorial waters of islands) and 
that the Sheikh succeeds as to the subsoil of the Shelf ; by which I mean 
in this connection the submarine area contiguous with Abu Dhabi out- 
side the territorial zone; viz., the former is included in the Concession 
and the latter is not; and I award and declare to that effect. 


* * * * * 


BOOK REVIEWS AND NOTES 


Cases on International Law. (2nd ed.) By Charles G. Fenwick. Chi- 
eago: Callaghan & Co., 1951. pp. xxvi, 896. Tables. Index. $8.75. 


The first edition of this work appeared in 1935 and was reviewed in this 
JOURNAL, Volume 30 (1936), page 345. Since then the author has been 
a member of the Inter-American Juridical Committee and is now Director 
of the Department of International Law and Organization of the Pan 
American Union. In the interim, as the author points out, ‘‘the far reach- 
ing changes in the organization of the international community, have as 
yet ‘‘scarcely been reflected in the decisions of either international or 
national courts.’’ And, therefore, it is still necessary to supplement the 
decisions of courts by extracts of documents and by references to other 
texts, for the ‘‘clarification of those parts of the law that have not yet found 
expression in judicial decisions.’’ 

The main effort in the new volume has been to bring the case and docu- 
mentary material up to date (January 15, 1951); this has caused the 
addition of nearly 100 pages of new text. Practically all of the cases of 
the prior edition have been retained and to these have been added recent 
decisions applying established rules to new situations. Extracts from dis- 
senting opinions have not been overlooked. While the cases are drawn 
chiefly from American and English sources, the number of international 
cases has been increased by about one third in number. 

Although the volume remains essentially a casebook, account has also 
been taken of the enormous strides since the first edition in the direction 
of organization of the international community and the development of 
organizational law and procedure. This has entailed rewriting, rearrang- 
ing, and enlarging much of the text. Thus, for example, the first chapter 
now includes, among other things, new sections on treaties and conventions 
as sources of law, priority among the sources of law, codification of inter- 
national law, interpretation of international law, and practically a new 
section on sanctions, including extracts from the United Nations Charter, 
the Inter-American Treaty of Reciprocal Assistance, and the North Atlantic 
Treaty. And so through the various chapters on the conventional topics 
of international law new emphasis has been placed on the continuous growth 
of international law in recent times, particularly in the realm of concerted 
action and international co-operation. Thus, sections on individuals as 
subjects of international law, international regulation of navigation, re- 
sponsibility for injuries inflicted upon foreign states (including injuries 
in the service of the United Nations), immunity of vessels in distress, im- 
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munity of officers of the United Nations and Organization of American 
States, asylum in embassies, judicial procedure before International Court 
of Justice, leases of military bases, and regional procedure of pacific 
settlement (Pact of Bogota). 

The material on war has been reclassified and new material added. 
Sections on when does ‘‘war’’ begin, combatants and noncombatants, instru- 
ments and methods of warfare, status of prisoners of war, and actual 
‘‘war’’ which is not technical war, now appear, and a new chapter has been 
added on the termination of war covering methods of termination, military 
occupation, and trial of war criminals. 

Although some may criticize the space (150 pages) allotted to war in 
these days, yet no apology is needed in view of the wars which have oc- 
curred since the first edition and now continue. The facts of international 
life have to be faced and a number of the old problems still persist, such 
as that of prisoners of war, even in this period of transition from self-help 
to collective security. Indeed, the growing cohesion of the community of 
states in the use of force and other means of pressure and in many new 
fields under the aegis of the United Nations and the various outside 
agencies and organizations is a fruitful field for casebook study. 

The chapters and frequently the sections of a chapter are preceded by 
notes, comments and stimulating queries by the author aimed to set. the 
principal case in perspective and guide the student in his search for the 
principle or issue involved. Without such guidance the non-legal student 
especially may be confused in ascertaining the bearing of a technical court 
decision on the subject at hand. 

Every reviewer would look for his favorite cases in a new casebook and 
missing them would be tempted to take a fling at the author. Fortunately, 
however, there is no general agreement as to the best selection of cases for 
inclusion in a college casebook. Consequently there is always room for a 
new casebook which the collector or student hopes will contain many new 
and different cases and if possible a new and stimulating treatment of 
them. He can with profit add this volume to his collection in confidence 
that something new and important has been accomplished. 

Lester H. WooLsey 


Studies in International Law. By K. R. R. Sastry. Calcutta: Eastern 
Law House, Ltd., 1952. pp. xvi, 448. Appendices. Index. 


The book under review, written by the Reader in the Law Department 
of Allahabad University and dedicated to Gandhi, has been born out of 
‘*Free India’s vital interest in the preservation and development of inter- 
national law.’’ The author tries to cover the whole international law of 
peace, war, and neutrality in 380 pages; the rest of the pages give the 
Covenant of the League of Nations, the Charter of the United Nations, and 
the Statute of the International Court of Justice. The book is written, 
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as the author states, by one trained in the methods of English juris- 
prudence. Authors and cases used are from English sources. Occasion- 
ally the ancient international law of India and modern problems of India 
are touched. Some recent developments, such as the Geneva Conventions 
of 1949 or the problem of the continental shelf, are not yet included. 
These are ‘‘Studies,’’ not a treatise; some problems are treated at length, 
others very briefly. Sometimes the author states his own views, more 
often he quotes the principal English or American authors. The attempt 
to cover international law in detail in such limited space is always subject 
to the perils outlined in the French proverb: Qut trop embrasse, mal 
étreint. 

As to the treatment of the Holy See (p. 60), the author follows the usual 
erroneous line. It is rather strange to see that the author treats problems 
of territorial rights still under the privatistic phrase of ‘‘ proprietary 
rights.’’ In many questions the author suspends his judgment; but he 
is very outspoken in his drastic condemnation of the use of the atomic 
bomb (p. 322). He correctly stands for the continued necessity of the 
laws of war and their revision; he insists on the continued necessity of the 
law of neutrality (p. 349). The author takes toward international law 
‘*in retrospect and in prospect’’ the middle line of a ‘‘ pragmatic optimism,’’ 
equally far from ‘‘impatient idealism and cynical defeatism,’’ an atti- 


tude which this reviewer fully approves. 
Joser L. Kunz 


Manuale di Diritto Internazionale Pubblico e Privato. By Riccardo 
Monaco. Torino: Unione Tipegrafico-Editrice Torinese, 1949. pp. xx, 
694. 1.2500. 


An interesting feature of Professor Monaco’s treatise is that it attempts 
to combine in one volume a survey of the principles both of public and of 
private international law. In respect to public international law it follows 
with some variations the traditional lines of Italian treatises, classifying 
the law under the heads of subjects, real rights, organs, acts, and the re- 
lations between the state and individuals. In respect to private law the 
usual distinction is made between rights and procedure, and a closing 
chapter surveys the standing of foreign judgments in Italy. While there 
is no general bibliography, there are ample references to the literature of 


specific topics. 
C. G. Fenwick 


Beitrige zum Haager Internationalprivatrecht, 1951. By Max Gutzwiller 
and Werner Niederer. Fribourg: University Book Shop, 1951. pp. 
xii, 190. 


This is a contribution to the work of the Seventh Hague Conference 
on Private International Law held in October, 1951. Professor Max 
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Gutzwiller is a well-known authority in the field and was president of the 
Lucerne Conference of the International Law Association held in August, 
1952. He discusses the text of the projet on the conflict of laws in sales of 
goods. Professor Niederer’s contribution relates to conflicts in company 
law. Gutzwiller ably discusses a number of difficult problems which 
remain pertinent even though the Hague Conference adopted a draft 
statute in October, 1951. <A draft statute was also adopted relating to 
conflicts with respect to the recognition of companies as legal entities in 
foreign jurisdictions. 

Annexes to the volume contain official and unofficial drafts on both sub- 
jects and also appropriate texts taken from codes in various countries and 
from the American Restatement on Conflict of Laws. 

ArTHUR K. KUHN 


Derecho Internacional Privado. (2nd ed.) 2 vols. By José Joaquin Caicedo 
Castilla. Bogota: Universidad Nacional de Colombia, 1949. Vol. 1: 
pp. 264, Appendices; Vol. 2: pp. 274, Index. $7.00 a volume. 


The present two-volume edition of Dr. Caicedo Castilla’s earlier Manual 
not only brings the earlier treatise up to date but enlarges upon it in 
numerous particulars. The wide experience of the author as university 
professor, cabinet officer, diplomat and member of the Inter-American 
Juridical Committee gives to his treatise unquestionable authority and 
makes it one of the most useful surveys of the subject that are available. 
Students of what Latin Americans like to call Anglo-Saxon law will be 
confused somewhat by the inclusion in international private law of a 
number of topics, such as nationality and the rights of aliens, which they 
are accustomed to study in courses on public law; but this is an advantage 
rather than a disadvantage, because it brings out the fact that Latin 
American law begins with principles and then proceeds to their applica- 
tion to facts, whereas in the case of Anglo-American law it is largely the 
reverse, although perhaps less so than the author seems to suggest. 
Chapter VIII, dealing with general theories looking to the resolution of 
conflicts of laws, is of particular interest in pointing out the differences 
between the two points of view. 

C. G. FENwIcK 


Vorkriegsvertrige in Friedensvertrigen. By Ernst Wolff. Berlin: Walter 
de Gruyter & Co., 1949. pp. xii, 196. Appendices. Index. DM 8.80. 


Whereas the legal effect of war on pre-war private contracts has often been 
studied (see McNair Legal Effects of War, 2nd ed., 1944), it was for the first 
time that, after the first World War, the Paris Peace Treaties regulated 
this problem in detail. The makers of these clauses were faced with a 
novel task for which there were no precedents; this explains the fact that, 
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in spite of the detailed regulation, there remained many gaps. These 
Peace Treaties also established the Mixed Arbitral Tribunals which, in 
spite of being heavily overworked, did, on the whole, an excellent job and 
also laid the foundation of truly international rules of Conflict of Laws. 
The model was followed by the Lausanne Treaty of 1923 with Turkey. 
The makers of the Paris Peace Treaties of 1947 took the clauses of the 
1920 treaties into consideration; but the clauses of the 1947 treaties are 
much less detailed and create not Mixed Arbitral Tribunals but so-called 
**Conciliation Commissions.”’ 

The book under review studies the whole problem of the regulation of 
ante-bellum contracts by peace treaties in the light of the clauses of the 
1920 treaties and of the decisions of the Mixed Arbitral Tribunals as well 
as by comparison with the 1947 treaties and the Conciliation Commissions. 

This study leads to a series of proposals as to how this problem ought 


to be regulated by the peace treaties of the future. 
Joser L. Kunz 


Cours de Droit International Privé Francais. (2nded.) By J.-P. Niboyet. 
Paris: Librairie du Recueil Sirey, 1949. pp. 694. 


The second edition of this comprehensive manual by so distinguished a 
scholar as the late Professor of Private International Law at the Faculty 
of Law of Paris calls for little comment, other than to say that it brings 
up to date what is perhaps the most valuable of the manuals dealing with 
the principles of private international law as recognized in France. The 
material is presented not in the concise form of a treatise, but in the more 
narrative and descriptive form of lectures directed to students. Particu- 
larly useful is the detailed treatment of nationality and of the status of 


aliens which takes up almost half of the volume. 
C. G. Fenwick 


Dernier Rapport: Politique Polonaise, 1926-1939 (Papiers Posthumes). 
By Col. Joseph Beck. Neuchatel: Editions de la Baconniére, 1951. pp. 


xxvi, 366. 


The artillery colonel who, by the choice of the aging Marshal Pilsudski, 
took over the direction of Poland’s foreign policy in the decisive years of 
the pre-World War II period, has achieved the peculiar distinction of 
being unanimously condemned by widely disparate sources. Pelted with 
the strongest epithets by Soviet writers, he was described as a sinister 
individual by Leon Noél, last French Ambassador to Warsaw in the inter- 
war years. The German diplomat, von Weizsaecker, noted in his memoirs 
the universal unpopularity of the Polish Foreign Minister, and the Ru- 
manian, Gafencu, in Last Days of Europe, made a considerable effort to 
clothe his condemnation of Beck’s personality and policy in the langugage 
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of somewhat loaded compliments. The most violent attack on Beck was 
penned, in response to a widespread need felt by Poles in exile, by the 
ardent Polish nationalist, Stanislaw Mackiewicz. Only a handful of former 
associates clung tenaciously to a positive interpretation of Beck’s foreign 
policy. It is through the efforts of this group of former associates of the 
Colonel (who died in Rumanian exile in 1944) and of his widow, that 
a collection of Beck’s papers has now been made available, in a French 
translation from the original Pclish. 

Any addition to the documentation concerning the crisis of 1939 and the 
outbreak of World War II is, of course, weleome. Beck, who was one of 
the more conspicuous actors in the drama (although by no means the 
protagonist he imagined himself to be) is no doubt entitled to tell his 
version of the story and the editors of his papers deserve credit for making 
them available. However, it remains debatable whether the reputation of 
the Polish Foreign Minister and that of his policies has gained much in the 
light of the presentation by the most authentic witness. 

The volume under review consists of three parts: a series of notes 
dictated immediately after the fall of Poland in 1939 and a few months 
later, in the winter of 1940; a commentary on the diplomatic background 
of the war of 1939; and an unfinished study on the nature of international 
relations between 1919 and 1939. 

In addition to offering an account of this period immediately pre- 
ceeding the outbreak of World War II, which adds a few valuable 
points to the otherwise well-known story, Beck emphasizes in various 
parts of the volume what seems to have been the central point of his phi- 
losophy of international relations. From the upheaval of the first World 
War a new category of states had emerged, one that could not be classed 
among the World Powers nor yet among the satellites of the latter. In 
Becks evaluation Poland was such a state while, on the other hand, 
Czechoslovakia was a typical ‘‘client’’ of the Big Powers. For the cate- 
gory of ‘‘clients’’ he advocated the imposition of ‘‘certain rules of conduct’’ 
(p. 271), while the World Powers were criticized for the ease with which 
they neglected the interests of other states (ibid.). This would indicate 
that there was nothing wrong with the intermediate category of states 
which insisted on conducting their own policy, at least on a regional basis. 

Equipped with such a philosophy which, at best, corresponded to the 
state of affairs in the years immediately following World War I, when 
the weakness of Germany and Russia made the new states of East Central 
Europe appear disproportionately important, Beck clung to a static con- 
cept of Poland’s international position which became utterly obsolete in 
the late nineteen-thirties. He nowhere admits having made any mistake 
of conduct or judgment, although even in the light of his own account 
it is obvious that he miscalculated the intentions of the Nazis, the power of 
the Russians, and the usefulness of the hastily established ties with Eng- 
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land. Not all of Beck’s mistakes are necessarily attributable to his difficult 
personality. In many respects he symbolized the objective impossibility 
of conducting an intelligent foreign policy for a country in Poland’s situa- 
tion; he also personified a national tendency towards what Gafencu aptly 
described as romantic transports mistaken for realism. He was a product 
of the entourage of Marshal Pilsudski which for years hid its dearth of 
ideas behind the personal authority of the Marshal; but he also was a 
victim of the ambiguities of the inter-war world order which pretended 
to guarantee the survival of small states, yet produced no effective ma- 
chinery for that purpose. 

One notes a somewhat loose use of standard terminology in the volume. 
For instance, it describes as ‘‘most favored-nation clause’’ the insistence 
of Poland that she obtain a share of the territorial and other concessions 
wrested from Czechoslovakia by other Powers (p. 159)—a rather peculiar 
application of a term usually employed with respect to a different sphere 
of international intercourse. The Appendix contains a collection of docu- 
ments and notes, some known from printed collections, but others made 


available for the first time. 
SAMUEL L. SHARP 


Roosevelt’s Good Neighbor Policy. By Edward O. Guerrant. Albuquer- 
que: University of New Mexico Press, 1950. pp. x, 236. Index. $3.50. 


Much has been written of late upon the new developments in the foreign 
policy of the United States towards Latin America, and the importance of 
the subject fully warrants the attention being given to it. But there is 
still room for a popular study of the subject based upon an accurate 
understanding of the technical problems at issue; and this is what consti- 
tutes the special merit of Professor Guerrant’s volume. We have here a 
deseription of the eight significant years which marked an important 
change in the foreign policy of the United States, and which laid the 
foundations of the present Organization of American States. 

The author first examines the policy of the Good Neighbor topically, 
treating in succession the abandonment of intervention, the recognition of 
new governments, the quest for law, the trade agreement program, and 
the development of cultural ties. Then, with the coming of war in 1939, 
the chapters are organized chronologically, dealing first with preparations 
for the coming storm, 1939-1941, and then with ‘‘The Americas at War, 
1941-1945.’’ These last two chapters might, indeed, be described as the 
fruits of the Good Neighbor policy, for they demonstrate the response of 
the Latin American States to the principles established during the preced- 
ing years and their loyalty to the ideals of inter-American co-operation 
which constitute the new policy. 

What is it that gives unity to the topics of the first five chapters which 
appear at first sight to have little relation between them? What is the 
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underlying principle of the Good Neighbor policy which brought about the 
far-reaching changes in inter-American relations? Without doubt it is 
the principle of collective security, proclaimed in vague and evasive terms 
at Buenos Aires in 1936, made more specific at Lima in 1938 and at 
Mexico City in 1945, and carried to completion at Rio de Janeiro in 1947. 
It may indeed be that the practical measures for the defense of the 
Hemisphere will for some time to come fall to the United States; but the 
fact that decisions are to be taken in consultation and that each American 
State will contribute its share to the common defense has changed the 
whole situation. It is this which gives meaning to the principle of 
equality and has created the new spirit of confidence which marks the 
present relations of the American States. 

Professor Guerrant tells his story in clear and vigorous terms. He is not 
content with generalizations, but presents specific details of the successive 
steps in the development of the Good Neighbor policy. The result is a 
volume which should not only appeal to the general reader who wants to 
know the bacxground of present problems, but should constitute an ad- 
mirable text in briefer courses on inter-American relations. It is to be 
hoped that it will have the effect of stimulating interest in the Latin 
American relations of the United States and in emphasizing at the same 
time the important part which the regional organization of the American 
States can play in promoting the objectives of the larger organization of 
the United Nations. 

C. G. FENwick 


The Middle East in World Affairs. By George Lenezowski. Ithaca: 
Cornell University Press, 1952. pp. xx,460. Appendix. Index. $6.00. 


Since the publication of Professor Speiser’s The United States and the 
Near East (2nd. ed., 1950), a volume giving an admirable summary of the 
internal development of the Middle East, no attempt was made to integrate 
the patterns of the internal movements of the Middle East with the patterns 
of world affairs. Hence Dr. Lenezowski’s Middle East in World Affairs 
can be welcomed as a valuable addition to Middle East studies since it is 
designed to treat the region from both the internal and the international 
viewpoints. However, Lenczowski’s attempt to deal with the internal prob- 
lems of the Middle East within the context of the larger problems of war and 
security and the impact of power politics has fallen short of Speiser’s deeper 
analysis of the internal forces affecting the movements from within the 
region. 

The book is divided into five parts. The first is devoted to a short 
historical background of the Ottoman and Persian empires down to World 
War I and the peace settlement; the second, third, and fourth give a sum- 
mary of the political development of the area, taken country by country, 
from the peace settlement of 1919 to the present time. The area is divided 
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into the northern belt (Turkey and Iran) ; the Fertile Crescent (Iraq, Syria, 
Lebanon, Jordan and Israel) ; and the countries lying to the east and west 
of the Red Sea (Egypt, Saudi-Arabia, and Yemen). While this geograph- 
ical division has some merits, it suffers from grouping together certain 
countries for reasons of geography which might better be grouped dif- 
ferently on other grounds. The fifth part, entitled ‘‘Problems of War and 
Peace,’’ is designed to discuss the position of the Middle East in inter- 
national politics and the problems arising from the conflict of regional and 
world forces. 

Dr. Lenczowski’s book suffers from a number of factual and spelling 
errors. The Baghdad Railway concession was granted in 1903, not 1902 
(p. 24); Turkish Reforms were attempted by Mahmud II, not V (p. 25). 
The author, misled by the traditional accounts of Ottoman history, still 
thinks that the Turks, as warrior nomads from Central Asia, made their ap- 
pearance in Asia Minor and established a nomadic state in the thirteenth 
century. He is apparently unacquainted with the research done during the 
past thirty years by scholars such as Kramers, Paul Wittek, and Fuad 
Kopriilii. He is also misled into believing that Sultan Salim I, who con- 
quered Egypt in 1517, assumed the title of Caliph, held by the last of the 
Abbasids then residing in Cairo. This seems surprising to the reviewer 
since Dr. Lenczowski has listed in the bibliography Sir Thomas Arnold’s 
Caliphate, a book which proves beyond any doubt that the title of Caliph 
was never taken by Salim from the last Abbasid Caliph. Further, the 
author seems to think that Dr. Weizmann’s discovery of a new method of 
producing acetone was the fundamental reason for attracting the British 
to Zionist aspirations. Although this fact has been mentioned by Lloyd 
George in his Memoirs, it would seem an over-simplification of a more com- 
plicated process which culminated in the issuance of the Balfour Declaration 
(see Lord Samuel’s Grooves of Change, pp. 179-180). He also seems to 
think that the uprising in Iraq in 1941 was ‘‘engineered with German con- 
nivance’’ (p. 225) ; the fact is that the Iraqi Government appealed to Hitler 
after hostilities began (see my /ndependent Iraq, Chapters 8 and 9). Dr. 
Lenczowski seems to have depended heavily on secondary sources, with little 
use of documentary materials, and his secondary sources are not all well 
selected. He has listed in the bibliography books which are of little or no 
value and omitted a number of serious and valuable studies. 

If this review has been mostly criticism, it is because a book as serious 
as this, intended to be a textbook for college students as well as for the 
general reader, is worthy of serious consideration. In a second edition the 
errors ought to be corrected. However, Dr. Lenezowski, author of a com- 
mendable book on Russia and the West in Iran, is very much to be 


congratulated. 


Masip KHADDURI 
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The Return from Babel. By Gerald M. Spring. New York: Philosophical 
Library, 1951. pp. xxviii, 188. Appendix. Index. $4.75. 


The author tells us in his introduction that the symbol of the Tower of 
Babel contains much of prophecy for the succeeding generations and ‘‘that 
it is time we returned to the broad plain of mutual understanding.”’ 

The meaning of nationalism and race for modern times, the Protestant 
Spirit, the issue between East and West, the status of Germany and the 
importance of Herder’s folk concept are some of the topics discussed. Mr. 
Spring makes a plea for a new social category which he calls the ‘‘In- 
terpreter Class’’—‘‘a spiritual army pushing its way across the frontiers of 
thought.’’ Its duties are to be distinct from those of soldiers, priests, and 
intellectuais, and its standards are to endow it with potentialities of great 
usefulness for our time. It is supposed to embody the ‘‘male or active 
principle’’ and is, therefore, ‘‘reserved exclusively for men.’’ Mr. Spring’s 
women readers will perhaps consider this rather a quaint idea. 

The book jacket states that the purport of the book is to show the possibil- 
ity of an emergence from the prevailing confusion. The reviewer believes 
that this emergence is possible, but it does not seem clearly demonstrated 


by this book. 
ELIZABETH Ray LEwIis 


Books and Periodicals in Western Languages Dealing with the Near and 
Middle East. By Richard Ettinghausen. Washington: Middle East In- 
stitute, 1951. pp. viii, 112. Index. $1.50. 


This selected and annotated bibliography on the Near and Middle East is 
a timely contribution which will fill a need for a general bibliography on 
this area, a part of the world which has become of increasing interest to the 
United States. 

Organizationally this work is divided under four main parts: Near East 
General; the Ancient Near East; Islamic Civilization to the Early 1800’s; 
and the Modern Near East. There are 1,719 items listed, with relatively 
more emphasis on the period after 1800 and the modern Near East. 

As the publishers point out, this bibliography is meant primarily for use 
in colleges and public libraries, but the hope is also expressed that it may be 
found useful by scholars when venturing outside their own branch of study. 
The need for a bibliography which includes materials in Arabic, Persian, 
Turkish, Hebrew, and other languages of the area still remains, since some 


of the most important sources are in those languages. " 
Kertmm K. Key 


Von Versailles bis Lausanne. By Hans Ronde. Stuttgart: W. Kohl- 
hammer, 1950. pp. xii, 212. Annexes. DM 12.00. 


The book under review presents once more the history of German repara- 
tions after the first World War. This history developed in four stages: 
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The pre-history during the war, leading to the clauses of the Versailles 
Treaty; period prior to the Dawes Plan; the following period prior to the 
Young Plan; and, finally, the period running down to the Lausanne Con- 
ference of 1932, bringing the end of reparations. For each period the 
author writes a summarizing introduction, followed by the most important 
documents in German. The conclusions of the author are that the lessons of 
this development include timeless truths and he voices the hope that the 
lessons may have been learned for the developments after 1945. It is cer- 
tainly interesting to re-read two sentences of Lloyd George in his memoran- 
dum of March 25, 1919: 


We must not impose conditions upon Germany the execution of which 
no German government, conscious of its responsibilities, could take 
upon itself ; 


and: 


Bolshevist imperialism is not only a menace to Russia’s neighboring 
states, but also to the whole of Asia, and may overflood France and 
America. 


But Voltaire once wrote in his sarcastic way that history is there only that 


we may learn nothing from it. 
JoseF L. Kunz 


Administration of Justice in Latin America. By Helen L. Clagett. New 
York: Oceana Publications, 1952. pp. ix, 160. Bibliography. Index. 
$5.00. 


The Chief of the Latin American Law Section of the Law Library of the 
Library of Congress is well equipped with foreign language materials to 
enable her to write in English on the administration of justice in Latin 
America as it is theoretically intended to operate. The author believes that 
there is sufficient uniformity in court organization and fundamental prin- 
ciples to warrant subject-matter treatment, rather than a country-by- 
country exposition. But numerous significant variations from typical pat- 
terns of court organization or procedure are pointed out. The reviewer 
is not convinced of the wisdom of departing from a country-by-country 
presentation of this important subject. Should a more definitive work 
be inspired by the present useful volume, it seems probable that concentra- 
tion on one American Republic at a time would reveal a more co-ordinated, 
integrated, and sharply focused impression of judicial administration as it 
operates in the varied historical settings of each republic. Obviously the 
more representative and more typical countries could be dealt with first. 

After a brief discussion of the constitutional relations of the judicial to 
the legislative and executive powers, judicial systems are presented in 
Chapter Two. Some American Republics have centralized, and others have 
federal, systems of courts. Special attention is given to questions of the 
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jurisdiction of the law courts and of specialized courts. The discussion of 
administrative courts and the ‘‘jurisdiction of administrative litigation’’ 
presents novel material to the lawyer in the United States. A brief chapter 
on the insignificant réle of judicial precedents is followed by a concluding 
chapter entitled ‘‘ Judicial Guardianship of the Constitution.’’ Herein the 
Mexican writ of amparo and the Brazilian habeas corpus and writ of se- 
curity are clearly explained. 

This condensed book opens new thought streams to the English-speaking 
lawyer. It will help him understand not only the administration of justice 
in Latin America, but the ‘‘ Civil Law System”’ as well. The author is also 
to be congratulated for appending bibliographical references for each of 
the twenty Latin American Republics. 

JAMES OLIVER MurDOocK 


The Commonwealth of Australia. The Development of its Laws and Con- 
stitution. By G. W. Paton (ed.). (Vol. 2 of the Series, The British 
Commonwealth.) London: Stevens & Sons Ltd.,1952. pp.xvi, 356. 
Index. $10.45. 


This volume, it is stated in its Preface, is intended to be the second in a 
series dealing with the development of law within the countries of the 
‘British Commonwealth.’’ One may regret that in choosing the title of 
the whole series the editors appear to have forgotten the Declaration of the 
Commonwealth Prime Ministers in April, 1949, in terms of which the old 
British Commonwealth of Nations gave way to a plain Commonwealth of 
Nations. For the Commonwealth, in its current very loose association, in- 
cludes at the present time some countries (Canada and South Africa, for 
example), whose racial and cultural heritage is only partially British, and 
some Asiatic countries whose racial and cultural heritage is wholly non- 
British. Yet all of the countries making up the membership of the present 
Commonwealth have this element in common, that they have all (for better 
or for worse) been strongly influenced by English legal concepts and Eng- 
lish legal techniques. The theory of the English common law is that British 
settlers take with them to newly founded colonies the common law and 
statute law of England insofar as they are applicable to conditions in the 
new colony. Even after the establishment of representative institutions in 
those colonies, the British Parliament still retained, in theory, an unlimited 
law-making power in relation to those colonies. In practice, the powers of 
the United Kingdom Parliament became severely limited by the rapidly 
developing ‘‘Conventions’’ governing the relationship of the United King- 
dom to her self-governing colonies, and sometimes were even limited directly 
by British statute law. The Statute of Westminster, enacted by the British 
Parliament in 1931, put into a formal declaration what had been accepted 
practice for many years, that the British Parliament would not pass statutes 
applicable to those of the self-governing colonies that had by that time long 


172 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


since ripened into Dominion status (Canada, Australia, New Zealand, South 
Africa), except at the request and with the consent of those Dominions. 

Yet, notwithstanding the Statute of Westminster and the further events 
marked by the Declaration of the Prime Ministers of April, 1949, Australia, 
in contrast to a number of members of the Commonwealth, remains very 
close to the United Kingdom. Unlike these countries, for example, Australia 
has not yet abolished the appeal to the Privy Council (the highest judicial 
tribunal of the old British Commonwealth and of the Empire which pre- 
ceded it) : An appeal still exists from Australian courts to the Privy Council 
in civil matters and also in many categories of constitutional matters. But 
even without the over-riding fact of the appeal to the Privy Council, Aus- 
tralian courts hew very closely to English judicial decisions. Thus, al- 
though decisions of the House of Lords, the highest appellate tribunal of the 
United Kingdom itself, are not binding on Australian courts, the High 
Court of Australia has said that as a general rule Australian courts should 
follow the English decisions in the interests of uniformity of English and 
Australian decisions. It has been held that this principle applies also 
to decisions of the Court of Appeal of the United Kingdom (the Court im- 
mediately below the House of Lords), and this even where the High Court 
of Australia has already decided the question in issue in the opposite sense 
and where it still believes in the correctness of its own decision. (Per 
Dixon, J., Waghorn v. Waghorn, 1941, 65 CLR 289, 297.) The same judi- 
cial attitude prevails even in the field of constitutional law, where Australia, 
as a federal state, might seem on first sight to have a great deal to learn from 
the experience of federal states such as Canada and the United States for 
example. 

Notwithstanding an early interest by the High Court of Australia in the 
American doctrine of the immunity of instrumentalities, the decisions of 
American courts and indeed of any courts other than those of the United 
Kingdom and of Australia, are but rarely quoted by the High Court, and 
still more rarely understood against a background of the distinctive na- 
tional jurisprudence of the countries to which they belong. Whether such 
extreme deference to English legal decisions, especially when it is at the 
expense of study of the jurisprudence of other countries, is wise, in view of 
the increasing differences between the social and economic conditions in 
Australia and in the United Kingdom, and also the mounting distinctions 
in mores, is a question which the editors of the present volume do not at- 
tempt to canvass. The American reader may well conclude, however, that 
the practice of unquestioningly accepting English legal decisions, without 
consideration of their suitability for application in the conditions of present- 
day Australian society, is less a tribute to the admitted excellence of English 
judicial tribunals than a survival in Australian judges of the mental at- 
titudes of a former era—a sort of mental ‘‘colonialism’’ at a time when the 
old Empire has given way to a Commonwealth of Nations. 

EpwarpD McWHINNEY 
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The Republic of India. By Alan Gledhill. London: Stevens and’ Sons, 
Ltd. ; Toronto: Carswell Co., Ltd., 1951. pp. xii, 309. £2/5s; $8.55. 


Seven scholars trace the development of laws and constitutions of the 
United Kingdom, Australia, Canada, New Zealand, Union of South Africa, 
Ceylon and India in the new British Commonwealth series. They give a 
storehouse of information in the field of comparative law. Under the gen- 
eral editorship of George W. Keeton, Mr. Alan Gledhill, formerly one of 
the Judges of the High Court of Rangoon, and now a lecturer in the School 
of Oriental and African Studies in the University of London, describes the 
constitution and legal system of the Republic of India. 

The book is divided into two sections. In the first, the history of the 
central and provincial legislatures, the administrative machinery, and local 
self-government under the British are first traced and the constitution of the 
new republic, its executive machinery, parliament, constituent units, and 
judiciary are next presented; in the second part of the volume an outline 
of the present legal system is attempted. In this connection the funda- 
mental rights of the people, the criminal law of the country, legal procedure, 
the personal laws of Hindus and Muslims, and the laws relating to property, 
contract, industry, communications, and professions are sketched out. 

The book is a matter-of-fact presentation of the present written laws of 
India. It takes no cognizance of the customary laws of the country nor does 
it attempt to describe the different unwritten legal systems that prevail 
among the aboriginal tribes. The topics discussed in the volume, in spite 
of the omission of the customary and tribal laws, are many, and the space 
accorded to them is limited. The presentation, therefore, is at best sketchy. 
No effort, again, is made to show how far the present laws and constitution 
are suited to the country and where they can be changed, modified or im- 
proved. The book, however, gives the student and others interested in 
Indian affairs a fine introduction. It fulfills a definite purpose and presents 
a succinct account of the legal and constitutional structure of the Republic 
of India. 

N. G. D. JOARDAR 


Le Liechtenstein; Ses Institutions. By Pierre Raton. Paris: Librairie du 

Recueil Sirey, 1949. pp. 254. 

Liechtenstein has always been an item of interest to political scientists. 
We have now a comprehensive survey of i:s history and institutions by Dr. 
Raton, who is a member of the Legal Department of the United Nations. 
Part I shows the historical development into its present international situa- 
tion; Part II explains its somewhat complicated relation with Switzerland, 
and also describes its constitutional system; Part III discusses its present 
economic and political stability. The constitution is included as an ap- 
pendix. 

CLYDE EAGLETON 
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